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In the United States District Court for the North- 
ern District of California, Southern Division 


No. 28049-H 


THE FIDELITY AND CASUALTY COMPANY 
OF NEW YORK, 
Plaintiff, 
VS. 


CALIFORNIA MOTOR TRANSPORT CO., LTD., 
a Corporation; CALIFORNIA MOTOR EX- 
PRESS, LTD., a Corporation; VALLEY AND 
COAST TRANSIT COMPANY, a Corpora- 
tion; COAST LINE EXPRESS, a Corpora- 
tion; SUNSET TRANSFER COMPANY, a 
Corporation; RED LINE TRANSFER COM- 
PANY, a Co-partnership; JAMES C. COUGH- 
LIN, WILLIAM COUGHLIN, JOSHI 
COUGHLIN, WARREN COUGHLIN and 
ROSE MARTIN, Co-partners, d.b.a. RED 
LINE TRANSFER COMPANY; JAMES 
COUGHLIN, d.ba RED LINE TRANSFER 
COMPANY; BLACK COMPANY, a Corpora- 
tion; WHITE COMPANY, a Co-partnership ; 
FIRST DOE, SECOND DOE and THIRD 
DOK, 

Defendants. 
COMPLAINT 
(Insurance Premiums) 


Plaintiff complains of defendants and each of 


them: 
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At all times herein mentioned, plaintiff was a 
corporation organized and existing under and by 
virtue of the laws of the State of New York and 
licensed to transact and transacting a general cas- 
ualty insurance business in California. 


IL. 


At all times herein mentioned defendants Cali- 
fornia Motor Transport Co., Ltd., California Motor 
Express, Ltd., Valley and Coast Transit Company, 
Coast Line Express. and Sunset Transfer Company 
Were corporations, and each of them was a corpo- 
ration, organized and existing under and by virtue 
of the laws of California and engaged in the business 
of a highway carrier in California. 


100 


At all times herein mentioned defendants James 
C. Coughlin, William Coughlin, Joseph Coughlin, 
Warren Coughlin and Rose Martin were citizens 
and residents of California and co-partners doing 
business under the fictitious name and stvle of Red 
Line Transfer Company as the sole owners of said 
business. 

TV 

At all times herein mentioned defendant James 
C. Coughlin, a citizen and resident of California, 
was doing business under the fictitious name and 
style of Red Line Transfer Company as the sole 
owner of said business. in San Francisco. California. 
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Ne: 


The names of defendants Black Company, a cor- 
poration, White Company, a co-partnership, First 
Doe, Second Doe and Third Doe are fictitious names, 
and plaintiff prays that at such times as the true 
names of such defendants so named are ascertained, 
plaintiff will have leave of court to amend this com- 
plaint to insert the true names of said defendants. 


Wile 


The matter in controversy exceeds, exclusive of 
interest and costs, the sum of Three Thousand Dol- 
lars ($3,000.00). 

Woe 


On or about September 1, 1946, at the request of 
defendants, and each of them, in San Francisco, 
California, plaintiff made, executed and issued to 
defendants its written contract of primary casualty 
insurance known as ‘‘Comprehensive Genera]l— 
Automobile,’? policy No. SPL 20968, which said 
policy was filed with the Railroad Commission of 
California, Transportation Department, Truck and 
Stage Division, wherein and whereby plaintiff in- 
sured defendants, and each of them, for one vear 
against bodily injuries, with limits of liability of 
£10,000 each person and $20,000 each accident, and 
property damage, with limits of lability of $5,000 
each accident, as arising out of the ownership, main- 
tenance and use of certain automobiles and trucks 
by defendants, and each of them, in their business, 
at the premium rate of $2.00 per $100.00 of eross 
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earnings of each of said defendants during the 
policy period, said gross earnings being subject to 
final audit by plaintiff at said rate at the end of 
said policy period. 

Vink 


Thereafter plaintiff delivered said policy to Harry 
R. Cantlen, the agent of defendants and each of 
them, following which defendants reported claims 
and lawsuits under said policy to plaintiff and, 
pursuant to voluntary audit each month of the 
defendants, defendants remitted monthly premium 
payments to plaintiff, said payments being subject 
to final audit by plaintiff at said rate at the end of 
said policy period as aforesaid. 


LEX 


On or about December 19, 1946, plaintiff, pursuant 
to the terms of said policy, caused a written notice 
of cancellation of said policy to be mailed to de- 
fendants, and each of them, at the address shown 
on said policy, stating that said cancellation was 
effective more than five days thereafter, to-wit, on 
January 21, 1947. 

Pursuant to law and on or about said December 
20, 1946, plaintiff notified said Railroad Commission 
of said notice of cancellation to defendants and each 
of them. On January 21, 1947, said policy was can- 
celled in accordance with said notices and each of 
them. 
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x. 

Prior to said caneellation, and in accordance with 
said voluntary monthly audits made by defendants, 
and each of them, defendants paid to plaintiff the 
total sum of $9,131.13. 

Subsequent to said cancellation and as soon as 
possible thereafter, plaintiff caused the total earned 
premium of said policy for the period from Sep- 
tember 1, 1946, to January 21, 1947, to be computed 
by final audit at said rate of $2.00 per $100 of gross 
earnings of defendants, said premium so computed 
being in the sum of $15,081.64, leaving an unpaid 
balance of said total earned premium in the sum 
of $5,950.51 due plaintiff from defendants. 


2 OL. 


On October 27, 1947, plaintiff made demand on 
defendants for said unpaid balance and no part of 
said unpaid balance of said total earned premiums 
due plaintiff has been paid by defendants, there 
being now due, owing and unpaid to plaintiff from 
defendants the sum of $5,950.51, together with in- 
terest at the rate of 7% per annum from Octother 
21, Mos. 

Fora second, separate and distinct cause of action, 
plaintiff complains of defendants, and each of them: 


le 


Plaintiff refers to Paragraphs I to VI, inclusive, 
of the first cause of action and by this reference 
incorporates said paragraphs and each and all of 
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the allegations thereof in this, the second cause of 
action, with like force and effect as though the same 
were fully set forth herein. 


Wi, 


On or about September 1, 1946, at the request of 
defendants, and each of them, at San Francisco, 
California, plaintiff made, executed and issued to 
defendants its written contract of casualty insur- 
ance known as ‘‘Comprehensive General—Automo- 
bile,’’ policy No. SPL 20950, which said policy was 
issued solely as excess insurance over the primary 
insurance provided for in ‘‘Comprehensive General 
—Automobile,’? policy No. SPL 20968 issued by 
plaintiffs to defendants, and each of them, as alleged 
in Paragraph VII in the first cause of action. 

By said policy of excess insurance plaintiff in- 
sured defendants, and each of them, for one year 
against bodily injury, with limits of lability of 
$100,000 each person and $300,000 each accident, and 
property damage, with hmits of liability of $5,000 
each accident, as arising out of the ownership, main- 
tenance and use of said automobiles and trucks by 
defendants, and each of them, in their business, all 
in excess of said primary coverage and at the pre- 
mium rate of $.20 per $100 of gross earnings of each 
said defendants during the policy period, said gross 
earnings being subject to final audit by plaintiff at 
said rate at the end of said policy period. 
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Thereafter plaintiff delivered said policy to Harry 
R. Cantlen, the agent of defendants, and each of 
them, following which defendants reported claims 
and lawsuits under said policy to plaintiff. 


TN 


On or about December 19, 1946, plaintiff, pursuant 
to the terms of said policy, caused a written notice 
of cancellation of said policy to be mailed to de- 
fendants, and each of them, at the address shown 
on said policy, stating that said cancellation was 
effective more than five days thereafter, to-wit, on 
January 21, 1947, at which time said policy was 
cancelled in accordance with said notices and each 


of them. 
V~. 


Subsequent to said cancellation, and as soon as 
possible thereafter, plaintiff caused the total earned 
premium of said policy for the period of September 
1, 1946, to January 21, 1947, to be computed by final 
audit at said rate of $.20 per $100.00 of gross earn- 
ings of defendants, said premiums so computed 
being the sum of $1,891.48 due plaintiff from de- 


fendants. 
VI. 
On October 27, 1947, plaintiff made demand on 
defendants for said unpaid premiums, and no part 


of said unpaid premiums due plaintiff has been 
paid by defendants. there heme wow diwe, oxgine 
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and unpaid to plaintiff from defendants the sum of 
$1,891.48, together with interest at the rate of 7% 
per annum from October 27, 1947. 

Wherefore, plaintiff prays that judgment be en- 
tered against defendants in the sum of $7,841.99, 
together with interest at the rate of 7% per annum 
from October 27, 1947, until paid, and costs and 
such other and further rehef as is meet and proper 
in the premiscs. 


/s/ DAN HADSELL, 
/s/ JOK G. SWEET, 
/s/ EVERETT A. INGALLS, 


HADSELL, SWEET & 
INGALLS, 


/s/ SYDNEY P. MURMAN, 
Attorneys for Plaintiff. 


[Endorsed]: Filed May 5, 1948. 


[Title of District Court and Cause. ] 


ORDER GRANTING MOTION TO BRING IN 
THIRD PARTY DEFENDANT 


Motion having been made to defendants, ex parte 
and before the service of their answer, before the 
above entitled Court, on the 18th day of June, 1948, 
and good cause appearing therefore, 

It Is Hereby Ordered that said motion be, and 
the same is hereby granted and leave is hereby 
eyanted to serve upon Bayly, Martin & Fay, Ine., 
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a corporation, summons and third party complaint, 
copies of which are annexed to the within Order. 
Done in open Court this 18th day of June, 1948. 


/b/ DAL M. LEMMON, 
Judge of the Umted States 
District Court. 


[Endorsed]: Filed June 18, 1948. 


In the United States District Court for the North- 
ern District of California, Southern Division 


No. 28049-H 
THE FIDELITY AND CASUALTY COMPANY 
OF NEW YORK, 


Plaintiff, 
VS. 


CALIFORNIA MOTOR TRANSPORT CO., LTD., 
a Corporation, et al., 
Defendants and Third Party Plaintiffs, 


Vs. 
BAYLY, MARTIN & FAY, INC., a Corporation, 
Third Party Defendant. 
[Title of District Court and Cause. ] 
THIRD PARTY COMPLAINT 


Defendants above named, as Third Party Plain- 
tiffs complain of Bayly, Martin & Fay, Ine., a cor- 


vs. The Fidelity and Casualty Co. 11 


poration, Third Party Defendant and for cause of 
action allege as follows: 


iL. 


That at all times herein mentioned The Fidelity 
and Casualty Company of New York, was and is a 
corporation and existing under and by virtue of 
the laws of New York and licensed to transact and 
transacting a general casualty insurance business in 
California. 

LL 


At all times herein mentioned defendants and 
third party plaintiffs, California Motor Transport 
Co., Ltd., California Motor Express, Ltd., Valley 
and Coast Transit Company, Coast Line Express, 
and Sunset Transfer Company were and are cor- 
porations, and each of them was and is a corpora- 
tion, organized and existing under and by virtue of 
the laws of California and engaged in the business 
of a highway carrier in California. 


JULIE 


At all times herein mentioned defendants and 
third party plaintiffs, James C. Coughlin, William 
Coughlin, Joseph Coughlin, Warren Coughlin and 
Rose Morton were and are citizens and residents 
of California and co-partners doing business under 
the fictitious name and style of Red Line Transfer 
Company as the sole owners of said business. 
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IV. 


At all times herein mentioned defendant and third 
party plaintiff, James C. Coughlin, a citizen and 
resident of California, was doing business under the 
fictitious name and style of Red Line Transfer Com- 
pany as the sole owner of said busimess, in Los 


Angeles, California. 
ve 


At all times herein mentioned third party defend- 
ant, Bayly, Martin & Fay, Inc., was and is a corpo- 
ration, duly organized and existing under and by 
virtue of the laws of the State of California, and 
having license to act and acting in said state as an 
insurance broker. 

vale 


The matter in controversy exceeds, exclusive of 
interest and costs, the sum of Three Thousand Dol- 
lars ($3,000.00). 

MAUI, 


That at all times herein mentioned third party 
defendant Bayly, Martin & Fay, Inc., was the duly 
appointed and acting and was acting as agent and 
broker for the placing and maintenance of casualty 
insurance for and on behalf of third party plaintiffs. 


V IL, 


That there was in existence and in effect between 
third party plaintiffs and The Fidelity and Casualty 
Company of New York a certain written contract 
and poliey of casualty msuranee numbered SPI 
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1457 between the approximate dates September 1, 
1945, to September 1, 1946; that said policy was 
obtained by third party defendant as agent for third 
party plaintiffs; that said policy of insurance pro- 
vided for the payment by third party plaintiffs to 
said The Fidelity and Casualty Company of New 
York of a premium rate of 1.223% of and upon the 
gross earnings of third party plaintiffs; that third 
party plaintiffs regularly reported their gross earn- 
ings and remitted payment of said premiums to 
third party defendant, and the third party defend- 
ant acted and assumed to act as the agent of third 
party plaintiffs in all matters pertaining to said 
insurance; that prior to the expiration of the said 
policy and prior to the Ist day of September, 1946, 
the third party defendant took up with third party 
plaintiffs the matter of issuance by The Fidelity 
and Casualty Company of New York to third party 
plaintiffs of a new type of policy designated as a 
retrospective plan of insurance in place and stead 
of their existing insurance. 

That prior to the Ist day of September, 1946, and 
on or about the 27th day of August, 1946, third party 
defendant delivered and forwarded to third party 
plaintiffs a certain contract of binder; that in con- 
nection therewith third partv defendant represented 
to third party plaintiffs that, pending the negotia- 
tions upon the new plan of insurance above men- 
tioned, the third party plaintiffs would continue to 
be covered by insurance provided by The Fidelity 
and Casualty Company of New York under and by 
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virtue of the aforementioned binder contract upon 
the same terms as were provided for in the afore- 
mentioned policy, SPL 1457, and particularly at the 
same premium rate of 1.223% of the gross earnings 
of third party plaintiffs; that said representations 
were made to third party plaintiffs by third party 
defendant with the intent to induee third party 
plaintiffs to rely thereon and to induce them to 
continue forwarding to the Fidelity and Casualty 
Company of New York via third party defendant 
premiums based upon the premium rate 1.223% of 
third party plaintiffs’ gross earnings. 


IK: 


That third party plaintiffs did in fact rely upon 
the representations so made by third party defend- 
ant and did, during the aforementioned negotiations 
continue to forward monthly to The Fidelity and 
Casualty Company of New York via third party 
defendant its gross earnings’ reports, estimated pre- 
miums, and premium payments all of the foregoing 
based upon the premium rate of 1.223% of third 
party plaintiffs” gross earnings; that the representa- 
tions made by the third party defendant to third 
party plaintiffs were false and untrue; that third 
party defendant knew at the time it made sneh 
representations that such representations were m 
fact false and untrue; that on or about the Ist dav 
of September, 1946, third party defendant had _ re- 
ceived from The Fidelity and Casualty Company 
of New York two certain policies of casualty insur- 
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ance between The Fidelity and Casualty Company 
of New York as insurer and third party plaintiffs 
as the insured, which said policies were numbered 
SPL 20950 and 20968; that said policies contained 
provision for an increased premium rate of 2.20% 
of third party plaintiffs’ gross earnings; that said 
third party defendant had accepted and had not 
rejected the said policies from the said The Fidelity 
and Casualty Company of New York at the time 
that the said third party defendant was acting as 
the agent and broker of third party plaintiffs. 


X. 


That said The Fidelity and Casualty Company of 
New York now claims from third party plaintiffs 
the sum of $7,841.99 together with interest at the 
rate of 7% from and after October 27, 1947, as 
premiums due under said policies SPL 20950 and 
20968; that said claim is the basis of the action 
herein filed and entitled 'The Fidelity and Casualty 
Company of New York, Plaintiff, vs. California 
Motor Transport Company, Ltd., a corporation, 
et al., defendants, No. 28049-H; that any lability 
of third party plaintiffs under this claim is the 
result of and was caused by the misrepresentations 
of third party defendant as aforesaid. 

As for a second, separate and distinct cause of 
action third party plaintiffs allege: 


[. 


That third party plaintiffs incorporate herein by 
reference and make a part hereof as though fullv 
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set forth herein paragraphs I to VIII, inclusive, 
and paragraph X of the first cause of action in this 
third party complaint. 


i 


That the representation and suggestions so made 
by third party defendant to third party plaintiffs 
were false and untrue; that third party defendant 
in making such representations and suggestions had 
no reasonable ground for beheving them to be true: 
that on or about the Ist day of September, 1946, 
third party defendant had received from The Fidel- 
ity and Casualty Company of New York two certain 
policies of casualty insurance between The Fidelity 
and Casualtv Company of New York as insurer and 
third party plaintiffs as the insured, which said 
policies were numbered SPL 20950 and 20968: that 
said policies contained provision for an increased 
premium rate of 2.20% of third party plaintiffs’ 
gross earnings; that said third party defendant had 
accepted and had not rejected the said policies from 
the said Fidelity and Casualty Company of New 
York at the time that the said third party defendant 
was acting as the agent and broker of third party 
plaintiffs: that third party plaintiffs relied upon the 
representations and suggestions so made by third 
party defendant and continued to ferward to third 
party defendant premiuns based upon the premimm 
vate of 1.228% of thei cross earnings. 

As and for a third, separate and distinct cause of 
action third party plaintiffs allege: 
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Third party plaintiffs refer to paragraphs I to 
VIII, inclusive, and paragraph X, of the first cause 
of action in this third party complaint and incor- 
porate said paragraphs by reference as though fully 
set forth herein, except that third party plaintiffs 
do not incorporate by reference and do not make 
a part herein the allegations contained in paragraph 
VIII of said first cause of action commencing with 
the word “‘that’’ on line 9, page 4, of this third party 
complaint and extending to and including the word 
‘‘earnings’’ on line 14, page 4, of this third party 
complaint. 

IDL, 


That on or about the Ist dav of September, 1948, 
third party defendant had received from The Fidel- 
ity and Casualty Company of New York two certain 
policies of casualty insurance between The Fidelity 
and Casualty Company of New York as insurer and 
third party plaintiffs as the insured, which said 
policies were numbered SPL 20950 and 20968; that 
said policies contained provision for an increased 
premium rate of 2.20% of third party plaintiffs’ 
ervoss earnings: that said third party defendant had 
accepted and had not rejected the said policies from 
the said The Fidelity and Casualty Company of 
New York at the time that the said third party 
defendant was acting as the agent and broker of 
third party plaintiffs; that it was the duty of said 
third party defendant as agent and broker of third 
party plaintiffs to notify third party plaintiffs of 
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the receipt and acceptance by third party defendant 
of the said policies SPL 20950 and 20968, to dis- 
close to third party plaintiffs as the principals of 
third party plaintiffs the fact of such receipt and 
acceptance and particularly to notify said third 
party plaintiffs that said policies contained pro- 
visions for increased premium rates as_ specified 
hereinbefore and to disclose said material fact to 
third party plaintiffs as the principals of third party 
defendant; that third party defendant concealed 
from and failed to notify third party plaintiffs of 
the receipt of said policies and of the increased 
premium rate contained therein and failed to dis- 
close said facts to third party plaintiffs with intent 
to induce third paity plaintiffs to believe that they 
continued to be protected and covered by insurance 
provided by the Fidelity and Casualty Company of 
New York by the same premiums as were provided 
for in the policy above mentioned SPL 1457 and 
particularly at the premium rate 1.223% of the gross 
earnings of third party plaintiffs and with intent. 
to induce them to continue to forward to The Fidel- 
ity and Casualty Company of New York insurance 
premiums based upon the rate of 1.223% of third 
party plaintiffs gross earnings; that as the result 
of the failure of third party defendant to disclose 
said facts and to notify said third party plaintiffs 
of said facts, third party plaintiffs have become 
liable to the said The Fidelity and Casualty Com- 
pany of New York in the sum of $7,841.99 together 
with interest at the rate of 7% from and after 
October 27, 1947, as premiums due under said poh- 
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cies SPL 20950 and 20968 according to the allega- 
tions in plaintiff’s complaint. 

As and for a fourth, separate and distinct cause 
of action third party plaintiffs allege as follows: 


i 


Third party plaintiffs refer to paragraphs I to 
VIL, inclusive, of the first cause of action in this 
third party complaint and incorporate the same by 
reference as though fully set forth herein, except 
that third party plaintiffs do not incorporate herein 
by reference the allegations in paragraph VIII of 
said first cause of action commencing with the word 
‘that’? on line 1 of page 4 and extending to and 
including the word ‘‘earnings”’ on line 14 of said 
page 4 of this third party complaint. 


If. 


That on or about the Ist day of September, 1946, 
third party defendant had received from The Fidel- 
ity and Casualty Company of New York two certain 
policies of casualty insurance between The Fidelity 
and Casualty Company of New York as insurer and 
third party plaintiffs as the insured, which said 
policies were numbered SPL 20950 and 20968; that 
said policies contained provision for an increased 
premium rate of 2.20% of third party plaintiffs’ 
gross earnings; that said third party defendant had 
accepted and had not rejected the said policies from 
the said The Fidelity and Casualty Company of New 
York at the time that the said third party defendant 
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was acting as the agent and broker of third party 
plaintiffs ; that third party defendant carelessly and 
negligently failed, neglected and omitted to notify 
third party plaintiffs of its receipt or its acceptance 
of policies SPL 20950 and 20968, and retained same 
in its possession until August 7, 1947. 


JL bs 


That The Fidelity and Casualty Company of New 
York has asserted a claim against third party plain- 
tiffs in the sum of $7,841.99 for premiums under 
said policies; that said claim is the basis of platn- 
tiff’s complaint herein; that any hability of third 
party plaintiffs to said The Iidelitv and Casualty 
Company of New York has been and is the proxi- 
mate result of the negligence and carelessness of 
said third party defendant. 

Wherefore third party plaintiffs pray that if it 
be adjudged that third party plaintiffs are liable to 
the said The Fidelity and Casualty Company of New 
York in said sum of $7,841.99 together with interest, 
as aforesaid or in any other sum, that third party 
plaintiffs be awarded judgment herein against third 
party defendant in the same sum, together with their 
costs of suit and such other relief as the Court may 
deem proper. 


/s/ NORMAN A. EISNER, 


/s/ SAMUEL W. WICKLOW, 
Attorneys for defendants and 
third party plaintiffs. 


[Endorsed]: Filed June 18, 1948. 
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ANSWER 


Now come defendants California Motor Transport 
Co., Ltd., a corporation, California Motor Express, 
Ltd., a corporation, Valley and Coast Transit Com- 
pany, a corporation, Coast Line Express, a corpo- 
ration, Sunset Transfer Company, a corporation, 
Red Line Transfer Company, a co-partnership, 
James C. Coughlin, William Coughlin, Joseph 
Coughlin, Warren Coughlin and Rose Martin, co- 
partners d. b. a. Red Line Transfer Company, 
James Coughlin d. b. a. Red Line Transfer Com- 
pany, and answering plaintiff’s complaint on file 
herein admit, denv and allege as follows: 


iL, 


Answering paragraph IV of the first cause of 
action of plaintiff's complaint defendants deny gen- 
erally and specifically, each and all of the allegations 


therein contained. 
ete 


Answering paragraph VII of the first cause of 
action of plaintiff's complaint defendants deny gen- 
erally and specifically, all and singular the allega- 
tions therein contained. 


i, 
Answering paragraph VIII of the first cause of 


action of plaintiff’s complaint the defendants aver 
that they have no information or belief upon the 
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subject sufficient to enable them to answer the alle- 
gation that plaintiff delivered the policy referred 
to to Harry R. Cantlen and basing their denial upon 
that ground, defendants deny generally and _ spe- 
eifically said allegation; defendants deny generally 
and specifically all other allegations in said para- 
graph VIII. 
IV. 


Answering the allegations in paragraph LX of the 
first cause of action of plaintiff's complaint defend- 
ants aver that they have no information or belief 
sufficient to enable them to answer the allegations 
contained in said paragraph commencing with the 
word *‘pursuant’’ on line 8 page 4 to and including 
the word *‘them”’ on line 10 page 4, and basing their 
denial on that ground defendants deny generally and 
specifically, all and singular the allegations con- 
tained therein. 

Defendants deny generally and specifically the 
allegation commencing with the word *‘on”’ in line 
10 page 4 of plaintiff's complaint, extending to and 
including the word ‘‘them’’ on line 12 of page 4. 

Me 

Answering paragraph XX of plaimtrif's first cause 
of action defendants admit the payment of $9,131.13 
to plaintiff, but m this connection defendants allege 
that said payment was not made under or pursuant 
to the policies referred to in said complaint. 

Defendants aver that they have no information 


ov behef sufficient to enable them to answer the alle- 
eations conmeneme, with the word ‘subsequent’ on 
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line 17 of page 4 of plaintiff’s complaint, and ex- 
tending to and including the figure ‘'$15,081.64,’’ on 
line 22 of said page 4, and basing their denial on 
that ground defendants deny generally and_ spe- 
cifically, all and singular the allegations contained 
therein. 

Defendants deny generally and specifically the 
averments or words in said paragraph X commenc- 
ing with the word ‘‘leaving’’ on line 22 of page 4 to 
and including the word ‘‘defendants’’ on lines 23 
and 24 of said page 4. 


are 


Exeept that defendants admit a demand by plain- 
tiff for payment of $5,950.51 and a refusal by de- 
fendants to pay plaintiffs the said sum, defendants 
deny generally and specifically, each and all of the 
allegations contained in paragraph XI of plaintiff’s 
first cause of action, and in this connection defend- 
ants deny that there is a balance due, owing and 
unpaid to plaintiff from defendants in the sum of 
$5,950.51, together with interest as alleged, or any 
lesser sum, or any sum at all. 

As a further separate, and affirmative defense to 
plaintiff’s first cause of action defendants allege as 


follows: 
I, 


That there was in existence and in effect between 
the parties plaintiff and defendants a written con- 
tract and policy of casnalty imsurance numbered 
SPL 1457, between the approximate dates of Sep- 
tember 1, 1945, and September 1, 1946; that said 
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policy of insurance provided for the payment by de- 
fendants to plaintiff of a premium rate of 1.223% 
upon the gross earnings of defendants; that pur- 
suant to said policy, and monthly, and as soon as 
the gross earnings for each month were ascertained, 
defendants remitted to plaintiff a report of the 
eross earnings for each month together with an esti- 
mate of the premium based upon the foregoing 
premium rate 1.223%. 


JG 


That prior to the apparent expiration date of 
said policy, to wit, on or about September 1, 1946, 
defendants received from their agent a binder con- 
tract and were informed that the provisions in 
policy SPL 1457 with particular respect to the 
aforementioned premium rate would continue in 
effect pending negotiations between defendants’ 
agent and plaintiff as to the renewal of said policy 
and as to the adoption by defendants of a retro- 
spective plan of insurance. 


Il. 


That between the period of September 1, 1946, 
and January 21, 1947, defendants continued to for- 
ward to plaintiff their reports of gross earnings and 
estimated premiums based upon the aforementioned 
premium rate of 1.225% of gross earnings; 

That said reports and checks for premiums filed 
therewith clearly indicated thereon that the esti- 
mated premiums were based upon the aforemen- 
tioned premium rate; that plaintiff accepted such 
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reports and the checks in payment of premiums and 
entirely failed and neglected to advise defendants 
that it considered or contended that any new policy 
or premium rate was in effect during such period 
of September 1, 1946, to January 21, 1947; that de- 
fendants continued to remit the said reports and 
premiums in reliance upon the said acceptance of 
said premium checks by plaintiff as well as upon 
the information of their agent as aforesaid; that 
defendants at no time consented or agreed to any 
alteration of premium rates; that the first know]l- 
edge had by defendants of any claim by plaintiff 
for increased premiums was had in the month of 
August, 1947; that had defendants been advised by 
plaintiff at any time during the period of Septem- 
ber 1, 1946, to January 21, 1947, that the premium 
rate used by defendants in estimating the premiums 
due to plaintiff was deemed and considered by plain- 
tiff to be incorrect and inadequate under the terms 
of the policies SPL 20950 and 20968 said defend- 
ants would have immediately denied their lability 
for such premiums or any liability under said last 
mentioned policies; that the action of plaintiff in 
accepting the reports and premiums forwarded by 
defendants, clearly indicating, as aforesaid, the es- 
timation of said premiums on the basis of the 
premium rates provided for in pohey SPL 1457, 
led and induced defendants to believe that they con- 
tinued to be protected under the terms of said policy 
SPL 1457 and to be hable for premiunis at the rate 
provided for in said pohevy SPL 1457 during the 


26 Calif. Motor Transport Co., ete. 


period of the negotiations alleged in paragraph If 
above; that the action of plaintiff has estopped 
plaintiff from asserting at this time that any new 
premium rate or any premium rate other than that 
provided in pohcy No. SPL 1457 was in effect and 
binding upon defendants during the period Septem- 
ber 1, 1946 to January 21, 1947, 


Answering the Second Cause of Action in Plaintiff’s 
Complaint These Answering Defendants Admit, 
Deny and Allege as Follows: 


Ji 


Answering paragraph IV of the first cause of 
action of plaintiff’s complaint, so far as said para- 
eraph is incorporated by reference into and made a 
part of paragraph I of plaintiff’s second cause of 
action, these answering defendants deny generally 
and specifically, each and all of the allegations 
therein contained, except that defendants aver that 
defendant James C. Coughlin was and is doing 
business under the name of Red Line Transfer 
Company, in Los Angeles, California. 


Jit: 


Answering paragraph II of the second eause of 
action in plaintiff’s complaint these defendants deny 
generally and specifically, all and singular the alle- 
vations therein contained. 


nt 


Answering the allegation contained in paragraph 
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III of plaintiff's second cause of action commencing 
with the word ‘‘thereafter’’ on line 3 page 6 of 
plaintiff’s complaint and extending to and including 
the word ‘‘Cantlen’’ on line 4, page 6 of plaintiff’s 
complaint, defendants aver that they have no infor- 
mation or belief upon the subject sufficient to enable 
them to answer the said allegation and basing their 
denial upon that ground defendants deny generally 
and specifically the said allegation; defendants deny 
generally and specifically, each and all of the other 
allegations in said paragraph. 


PY. 


Defendants deny generally and specifically the 
allegation commencing with the word ‘‘at’’ on line 
13 page 6 of plaintiff’s complaint to and including 
the word ‘‘them’’ on line 14 page 6 of plaintiff’s 
complaint. 

Ne 

Defendants aver that they have no information or 
behef sufficient to enable them to answer the alle- 
gations in paragraph V of plaintiff’s second cause of 
action commencing with the word ‘‘subsequent”’ line 
16 page 6 of plaintiff’s complaint to and including 
the figure ‘*$1,891.48°’ on lne 21 page 6 of plain- 
tiff’s complaint and basing their denial on that 
ground deny generally and specifically, all and sin- 
gular, the allegations therein contained; defendants 
deny generally and specifically the words contained 
in said paragraph V commencing with the word 
“due on line 21 page 6 and extending to and in- 
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cluding the word ‘‘defendants’’ on line 21 page 6 
of plaintiff's complaint. 
V1. 

Exeept that defendants admit a demand upon 
them for the payment of $1,891.48 and a refusal by 
them to pay to plaintiff the said sum defendants 
deny generally and specifically, each and all of the 
allegations contained in paragraph VI of the second 
eause of action of paintiff’s complaint. 


As and for a Further Separate and Affirmative De- 
fense to Plaintiff’s Second Cause of Action 
Defendants Allege as Follows: 


Ve 


These answering defendants refer to paragraph 
I, If and III of their separate and affirmative de- 
fense to plaintiff’s first cause of action and incorpo- 
rate the same by reference herein as though fully 
set forth herein. 

Wherefore, defendants pray that they have judg- 
ment; that plaintiff take nothing by its complaint 
and that defendants be hence dismissed with their 
costs of Court. 


/s/ NORMAN A. EISNER, 


/s/ SAMUEL W. WICKLOW, 
Attorneys for Defendants. 


Receipt of Copy Acknowledged. 


[Mndorsed]: Filed Jume 22, 1948. 
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[Title of District Court and Cause.] 
ANSWER OF THIRD PARTY DEFENDANT 


Comes now Bayly, Martin & Fay, Inc. of Califor- 
nia, a corporation, and appearing herein as Third 
Party Defendant, and answering (1) the Third 
Party Complaint herein and (2) the original Coi- 
plaint herein, denies, admits, and alleges as follows: 


Answer to First Cause of Action of 
Third Party Complaint 


L 


Admits the allegations of Section I of the First 
Cause of Action of the Third Party Complaint 
herein. 


Nae 


Admits the allegations of Section II of the First 
Cause of Action of the Third Party Complaint 


herein. 
ets 


Admits the allegations of Section IIT of the First 
Cause of Action of the Trd Party Complaint 


herein. 
IV. 


Admits the allegations of Section IV of the First 
Cause of Action of the Third Party Complaint 


herein. 
Vv. 


Admits the allegation of Section V of the First 
Cause of Action of the Third Party Complaint 
herein, but in this connection this answering Third 
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Party Defendant, Bayly, Martin & Fay, Inc, of 
California, appears under its true name, the last 
mentioned one, in place and instead of the name 
set forth in said Third Party Complaint, to wit, 
Bayly, Martin & Fay, Inc. 


Vil, 

Adinits the allegations of Section VI of the First 
Cause of Action of the Third Party Complaint 
herein. 

NOE 

Admits the allegations of Section VII of the first 
Cause of Action of the Third Party Complaint, and 
in this connection Third Party Defendant alleges 
that “‘casualty insurance,”’ as herein used, includes 
Comprehensive, Public Liability, and Property 
Damage Insurance for and on behalf of Third Party 
Plaintiffs. 

Vialdlet. 

Answering Section VIII of the First Cause of 
Action of the Third Party Complaint, Third Party 
Defendant admits that there was in existence and in 
effect between Third Party Plaintiffs and the Fidel- 
itv and Casualty Company of New York (sometimes 
heremafter referred to as *Tidelitv’’) a eertain 
written contract and policy of casualty insurance 
mumibered SPL-1457 between the approximate dates 
of September 1, 1945, to September 1, 1946, but in 
this connection Third Party Defendant alleges that 
said pohcy was a Comprehensive Special Public 
Liability Polley meluding Comprehensive, Publie 
Liability and Antomobile Property Damage Insur- 
ance: adimits that said pohey was obtained by Third 
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Party Defendant as agent for Third Party Plain- 
tiff; admits that said policy of insurance provided 
for the payment by Third Party Plaintiff’s to Fi- 
delity of a premium rate of 1.223% of and upon 
the gross earnings of said Third Party Plaintiffs; 
admits that Third Party Plaintiffs regularly re- 
ported their gross earnings and remitted payment 
of said premium to Third Party Defendant, and 
in this connection alleges that Third Party De- 
fendant received said premiums in its fiduciary ca- 
pacity, as provided by law, and that Third Party 
Defendant, acting in such fiduciary capacity and 
in no other capacity, remitted said premiums to 
Fidelity; admits that the Third Party Defendant 
acted and assumed to act as the agent of Third 
Party Plaintiffs in all matters pertaining to 
said insurance; denies that prior to the expiration 
of the said policy and prior to the 1st day of Sep- 
tember, 1946, or at any time, the Third Party De- 
fendant took up with Third Party Plaintiffs the 
matter of issuance by the Fidelity of a new type 
of policy designated as a Retrospective Plan of 
Insurance, in place and instead of their existing 
insurance and in this connection alleges that Third 
Party Defendant had for many years, to wit, from 
1941 to the date of the matter set forth in the Third 
Party Complaint, acted as broker and agent for 
Third Party Plaintiffs in procuring and placing 
for Third Parity Plaintiffs the necessary insurance 
of the type provided for in said policy No. SPL- 
1457; alleges that a policy of insurance substantially 
the same as said policy No. SPL-1457 was so pro- 
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cured. for Third Party Plaintiffs coverme the 
periods from September 1, 1941 to September 1, 
1942, from September 1, 1942 to September 1, 1948, 
from September 1, 1948 to September 1, 1944, from 
September 1, 1944 to September 1, 1945, from Sep- 
tember 1, 1945 to September 1, 1946, and from Sep- 
tember 1, 1946 until said policy was cancelled; al- 
leges that as each and every one of said last 
mentioned policies neared its termination date, 
Third Party Defendant, acting for and on behalf of 
Third Patt» Plaintitis, @nd at their instarenons 
entered into negotiations with the insurance carrier, 
to wit, the Fidelity and Casnalty Company of New 
York, concerning the premium to be paid by Third 
Party Plaintiffs for the next ensuing year, but that 
In each and every vear as aforesaid the tvpe of in- 
surance and the provisions of the insurance policies, 
other than the premium, were substantially the same 
as the provisions of said policy No. SPI.-1457, but 
that in each case and for each vear the amount of 
the prem was negotiated anew by Third Party 
Defendant for and on behalf of Third Party Plain- 
tiffs; alleges that pmor to September 1, 1946 and 
prior to the termination of the poliey in foree from 
September 1, 1945 to September 1, 1946, Third 
Party Defendant entered into negotiations for and 
on behalf of Third Party Plaintiffs concerning the 
premium te be paid by Third Party Plaintiffs for 
the next ensuing vear, to wit, from) September 1, 
1946 to September 1, 1947; alleges that said Fidelity 
made the following proposals to Third Party De- 
fondant, Sich smd Proposhls Said’ lira Bare 


9 
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Defendants duly and timely reported to Third 
Party Plaintiffs, to wit, that the same type of policy 
would be issued as had been issued in previous years, 
that the rate should be 2.20% of and upon the gross 
earnings of Third Party Plaintiffs, and that in addi- 
tion thereto Third Party Plaintiffs should sign 
a collateral agreement with the insurance company, 
entitled a Retrospective Agreement, which said 
Retrospective Agreement provides in substance that 
the aforesaid premium should be modified to require 
payment of more or less than 2.20% at the end of the 
year of insurance in accordance with the loss experi- 
ence of Vhird Party Plaintiffs, which said Retro- 
spective Agreement was duly delivered by Third 
Party Defendant to Third Party Plaimtiffs and is 
now either in the possession of Third Party Plain- 
tiffs or in the possession of plaintiff Fidelity and 
Casualty Company of New York; denies that prior 
to the Ist dav of September, 1946, and on or about 
the 27th day of August, 1946, or at any time, Third 
Party Defendant delivered and forwarded to Third 
Party Plaintiffs a certain Contract of Binder, and 
in this connection Third Party Defendant alleges 
that on or about August 27, 1946, the said Fidelity, 
at the request of Third Party Plaintiffs and Third 
Party Defendant, duly issued its Contract of Binder, 
effective for a sixty day period from September 1], 
1946, and delivered the same to Third Party De- 
fendant as agent of Third Party Plaintiffs, and 
thereupon Third Party Defendant delivered the 
same ito its principals, the Third Party Plaintiffs, 
and said binder is now in the possession of Third 
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Party Plaintiffs and its contents known thereto; 
demies that in connection therewith, or in any con- 
nection, Third Party Defendant represented to 
Third Party Plaintiffs, or to any one, pending the 
negotiations upon the new plan of insurance above 
mentioned, or pending any negotiations, or at all, 
that the Third Party Plaintiffs would continue to be 
covered by insurance provided by the Fidelity under 
and by virtue of the aforementioned binder contract 
upon the same terms as were provided for in the 
aforementioned policy No. SPL-1457, and particu- 
larly at the same premium rate of 1.223% of the 
gross earnings of Third Party Plaintiffs, and in 
this connection Third Party Defendant alleges that 
at all times herein mentioned Third Party Plaintiffs 
knew that it was necessary for Third Party Defend- 
ant to negotiate and that Third Party Defendant 
was negotiating for a premium rate for the ensuing 
vear and further knew that the proposal made by 
Fidelity, as aforesaid, was for a higher premium 
rate than for the preceding year, as aforesaid, and 
further knew that the sole and only reason that the 
policy had not been duly issued for the ensuing year, 
to wit, September 1, 1946 to September 1, 1947, was 
the proposal and demand of the Iidelity for a higher 
rate and for the signing of the said Retrospective 
Agreement by Third Party Plaintiffs; denies that 
said representations or any representations were 
made to Third Party Plaintiffs, or anyone, by Third 
Party Defendant with the intent to induce Third 
Party Plaintiffs to rely thereon, or with any intent 
to induce them to continne forwarding to Fidelity 
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via Third Party Defendant, or in any way, pre- 
miums based upon the premium rate of 1.223%, or 
any premium rate, of the Third Party Plaintiffs’ 
eross earnings or to induce them at all. 


TX. 


Denies the allegation in Section IX of the First 
Cause of Action of the Third Party Complaint that 
the Third Party Plaintiffs did in fact rely upon the 
representations so made by Third Party Defendant, 
or any representations; admits that Third Party 
Plaintiffs did during the aforementioned negotia- 
tions continue to forward monthly to Fidelitv via 
Third Party Defendant its gross earning reports, 
estimated premiums, and premium payments, all of 
the foregoing based upon the premium rate of 
1.223% of Third Party Plaintiffs’ gross earnings, 
but im this connection alleges that under and by 
virtue of the provisions of said policy No. SPLI- 
1457, which said policy is now in the possession of 
Third Party Plaintiffs and its contents well known 
to them, the payments made and to be made by 
Third Party Plaintiffs to Fidelity were subject 
to subsequent audit by Fidelity to insure that the 
entire gross earnings of Third Party Plaintiffs had 
been reported to said last mentioned company and 
the proper percentage of said gross earnings duly 
paid thereon and Third Party Defendant was not 
required by the terms of its agreement with Third 
Party Plaintiffs or by operation of law to do any- 
thing other than to transmit said money so turned 
ower to Third Partvy Defendant by Third Party 
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Plaintiffs to Fidelity without any audit by Third 
Party Defendant; denies that the representations 
made by the Third Party Defendant to the Third 
Party Plaintiffs, or any representations, were false 
and untrue; denies that Third Party Defendant 
knew at the time it made such representations, or 
at any time, or any representation, that said repre- 
sentations were in faet false and untrue; denies 
that on or about the Ist day of September, 1946, 
Third Party Defendant had received from Fidelity 
two certain policies of casualty insurance by Fidel- 
ity and Casualty Company of New York, as insurer, 
and Third Party Plaintiffs, as the insured, which 
said policies were numbered SPL-20950 and SPL- 
20968, and in this connection alleges that Third 
Party Defendant received said policies on or about 
the Ist day of October, 1946, and in this connection 
alleges that the receipt thereof and the contents 
thereof by Third Party Defendant was duly and 
timely reported to Third Party Plamtiffs by Third 
Party Defendant; admits that said policies contain 
provision for an inereased premium rate of 2.20% 
of Third Party Plaintiffs’ gross earnings, and in this 
connection alleges that the aforesaid Retrospective 
Agreement was at the same time received by Third 
Party Defendant and on or about the same time 
delivered to Third Party Plaintiffs as aforesaid, 
and Third Party Plaintiffs at all times herein men- 
tioned knew that the insurance coverage offered and 
issued by Fidelity for the vear in question would 
contain and contained a premium rate higher than 
the premium fate of the preceding, year, to wit, 
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2.20% of Third Party Plaintiffs’ gross earnings, 
and further knew that said Retrospective Agree- 
ment affected said premium rate as aforesaid; ad- 
mits that said Third Party Defendant had accepted 
and had not rejected the said policies from Fidelity 
at the time that Third Party Defendant was acting 
as the agent and broker of Third Party Plaintiffs, 
and in this connection alleges that at all times herein 
mentioned Third Party Defendant had acted as in- 
surance agent and broker for Third Party Plain- 
tiffs in handling of all Third Party Plaintiffs’ in- 
surance matters, aud further alleges that Third 
Party Plaintiffs well knew that they were required 
by law to have their operations covered by insur- 
ance and that if Third Party Defendant had not 
accepted said policies as aforesaid, then in that 
event Third Party Plaintiffs would have been with- 
out insurance as required by law, and further al- 
leges that under the terms of the agreement and 
understanding between Third Party Defendant and 
Third Party Plaintiffs, it was the duty and obliga- 
tion of Third Party Defendant to see to it that Third 
Party Plaintiffs were insured as aforesaid. 


x 
Admits all of the allegations of Section X of the 
First Cause of Action of the Third Party Complaint 
except Third Party Defendant denies that any ha- 
bility of Third Party Plaintiffs under this claim is 
the result of and was caused by the misrepresenta- 


tions of Third Party Defendant as aforesaid, or any 
misrepresentations of Third Party Defendant at all. 
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Answer to Second Cause of Action of 
Third Party Complaint 


he 


Third Party Defendant incorporates herein by 
reference and makes a part hereof as though fully 
set forth herein its admissions, denials and allega- 
tions set forth in Paragraphs I-VIII, inclusive, and 
Paragraph X of Third Party Defendant’s herein- 
before set forth Answer to First Cause of Action 
of Third Party Complaint. 


ie 


Denies the allegation in Section II of the Second 
Cause of Action of the Third Party Complaint 
herein that the representations and suggestions so 
made by Lhird Party Defendant to Third Party 
Plaintiffs, or any representations and suggestions 
made by Third Party Defendant to Dhird, Pari 
Plaintiffs, or any representations and suggestions, 
were falsee and unttne; demies that Third Pari 
Defendant in making such representations and sug- 
gestions or anv representations or suggestions, had 
no reasonable ground for believing them to be tine; 
admits that on or about the Ist day of October, 
1946, Third Party Defendant had received from 
Fidehty two said policies of casualty insurance he- 
tween Fidelity, as insurer, and Third Party Plain- 
tiffs, as the insured, which said policies were num- 
bered SPI-20950 and SPL-20968, and in this eon- 
nection alleges that the receipt thereof and the con- 
tents thereof by Third Party Defendant was duly 
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and timely reported to Third Party Plaintiffs by 
Third Party Defendant; admits that said policies 
contained provisions for an increased premium rate 
of 2.20% of Third Party Plaintiffs’ gross earnings, 
and in this connection alleges that the aforesaid 
Retrospective Agreement was at the same time re- 
ceived by Third Party Defendant and on or about 
the same time delivered to Third Party Plaintiffs, 
as aforesaid, and Third Party Plaintiffs at all 
times herein mentioned knew that the insurance coy- 
erage offered and issued by Fidelity for the year in 
question would contain and contained a premium 
rate higher than the premium rate of the preced- 
ing year, to wit 2.20% of Third Party Plaintiffs’ 
gross earnings, and further knew that said Retro- 
spective Agreement affected said premium rate as 
aforesaid; admits that said Third Party Defendant 
had accepted and had not rejected the said policies 
from the said Fidelity at the time that the said 
Third Party Defendant was acting as the agent 
and broker of Third Party Plaintiffs, and in this 
connection alleges that at all times herein mentioned 
Third Party Defendant had acted as insurance agent 
and broker for Third Party Plaintiffs in handling 
of all Tird Party Plaintiffs’ insurance matters, 
and further alleges that Third Party Paintiffs well 
knew that they were required by law to have their 
operations covered by insurance and that if Third 
Party Defendant had not accepted said policies as 
aforesaid, then in that event Third Party Plaintiffs 
would have been without insurance as required by 
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law and further alleges that under the terms of the 
agreement and understanding between Third Party 
Defendant and Third Party Plaintiffs, it was the 
duty and obligations of Third Party Defendant to 
see to it that Third Party Plaintiffs were msured 
as aforesaid; denies that Third Party Plaintiffs re- 
lied upon the representations and suggestions so 
made by Third Party Defendant, or any representa- 
tions and suggestions so made, or any representa- 
tions and suggestions, and continued to forward to 
Third Party Plaintiffs premiums based upon the 
premium rate of 1.223% or any premium rate of 
their gross earnings. 


Answer to Third Cause of Action of 
Third Party Complaint 
1. 

Third Party Defendant refers to Paragraphs I to 
VILI, inclusive, and Paragraph X of its Answer to 
the First Cause of Action of Third Party Complaint 
hereim and incorporates its admissions, demals and 
allegations m said paragraphs by reference as 
though fully set forth herein, exeept that Third 
Party Defendant does not incorporate by reference 
and does not make a part herein the admissions, de- 
mals and allegations contamed in its answer to that 
portion of Paragraph VILL of said First Cause of 
Action commencing with the word ‘that’ on line 
9, page 4, of said Third Party Complaint, and ex- 
tending to and including the word: ‘‘earmings’” on 
line T4. page 4. of said Phird Party Complaint. 
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Admits the allegation in Section II of said Third 
Cause of Action of the Third Party Complaint 
herein that on or about the Ist day of Octobei, 
1946, Third Party Defendant had received from 
Fidelity two certain policies of casualty insurance 
between Fidelity, as insurer, and Third Party Plain- 
tiffs, as the insured, which said policies were num- 
bered SPL-20950 and SPL-20968, and in this con- 
nection alleges that the receipt thereof and the 
contents thereof by Third Party Defendant was 
duly and timely reported to Third Party Plaintiffs 
by Third Party Defendant; admits that said policies 
contained provisions for increased premium rate of 
?.20¢c of the Third Party Plaintiffs’ gioss earnings, 
and in this connection alleges that the aforesaid Re- 
trospective Agreement was at the same time received 
by Third Party Defendant and on or about the same 
time delivered to Third Party Plaintiffs as afore- 
said, and Third Party Plaintiffs at all times herein 
mentioned knew that the insurance coverage offered 
and issued by Fidelity for the vear in question 
would contain and contained a premium rate highes: 
than the premium rate of the preceding vear, to-wit. 
20% of Third Patty Plaimtifis” gross earnings, 
and further knew that said Retrospective Aviec- 
ment affected said premium rate as aforesaid: ad- 
mits that said Third Party Defendant had accepted 
and had not rejected the said policies from the said 
Fidelity at the time that the said Third Party De- 
fendant was acting as the agent and broker of said 
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Third Party Plaintiffs, and in this connection al- 
leges that at all times herein mentioned Third Party 
Defendant had acted as insurance agent and broker 
for Third Party Plaintiffs in handling of all Third 
Party Plaintiffs’ insurance matters, and further 
alleges that Third Party Plaintiffs well knew that 
they were required by law to have their operations 
covered by insurance and that if Third Party De- 
fendant had not accepted said policies as aforesaid, 
then in that event Tlird Party Plaintiffs would 
have been without msurance as required by law, and 
further alleges that under the terms of the agrec- 
ment and understanding between Third Party De- 
fendant and Third Party Plaintiffs, it was the duty 
and obligation of Third Party Defendant to see to 
it that Thnrd Party Plaintiffs were insured as 
aforesaid; admits that it was the duty of said Third 
Party Defendant as agent and broker of Third 
Party Plaintiffs to notify Third Party Plaintiffs of 
the receipt and acceptance by Third Party Defend- 
ant of said Policies SPL-20950 and SPL-20968 and 
to disclose to Third Party Plaintiffs, as the princi- 
pal of Third Party Defendant, the fact of receipt 
and acceptance and particularly to notify said 
Third Party Plaintiffs that said policies contamed 
provisions for increased premium rates as specified 
hereinbefore and to disclose said material faet to 
Third Party Plaintiffs as the principals of Third 
Party Defendant, and in this connection said Third 
Party Defendant alleges that it duly and_ timely 
performed said last mentioned duties and further 
alleges that at all times herein mentioned Third 
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Party Plaintiffs well knew that the only reason 
that the policies for the previous year had not been 
automatically renewed for the year commencing 
September 1, 1946, was that Fidelity was proposing 
and demanding an increased premium rate over the 
previous year and was proposing and demanding the 
signing of the Retrospective Agreement and further 
well knew that any and all insurance coverage nego- 
tiated by Third Party Defendant with Fidelity, 
which said coverage was required of Third Party 
Plaintiffs by law, must be at a premium rate higher 
than the preceding year and well knew said premium 
rate, to-wit, 2.20¢¢ of Third Party Plaintiffs’ gross 
earnings; denies that Third Party Defendant con- 
cealed from and failed to notify Third Party Plain- 
tiffs. or anyone, of the receipt of said policies and 
of the increased premium rate or any premium rate 
contained therein, and failed to disclose said facts, 
or any facts, to Third Party Plaintiffs with intent 
to induce Third Party Plaintiffs to beheve that they 
continued to be protected and covered by insurance 
provided by Fidelity by the same premiums as were 
provided for in the policy above mentioned, SPL- 
1457, and particularly at the premium rate of 
1.223% or any premium rate of the gross earnings 
of Third Party Plaintiffs, or with any intent, and 
with intent to induce them to forward to Fidelity 
insurance premiums based upon the rate of 1.2234. 
or any premium rate of Third Party Plaintiffs’ 
gross earnings, or any intent; denies that as the 
result of the failure of Third Party Defendant to 
disclose said facts, or any fact, or to notifv said 
Third Party Plaintiffs of said facts, or any facts, 
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Third Party Plaintiffs have become liable to the 
Fidelity and Casualty Company of New York in 
the sum of $7,541.99 or any sinn, together with 
interest at the rate of seven per cent from and after 
October 27, 1947, as premiums due under said Poli- 
cies SPL-20950 and SPL-20968, according to the 
allegations in Plaintiff’s Complaint. 


Answer to Ifourth Cause of Action of 
Third Party Complaint 


JE. 


Third Party Defendant refers to Paragraph I to 
VIII, inclusive, of its Answer to the First Cause 
of Action of Third Party Complaint herein and 
incorporates its admissions, denials and allegations 
in said paragraphs by reference as though fully set 
forth herein, except that Third Party Defendant 
does not incorporate by reference and does not 
make a part hereof the admissions, demals, and 
allegations contained in its answer to that portion 
of Paragraph VIII of said First Cause of Action 
commencing with the word “that” on line 1, page +, 
of said Third Party Complaint, and extending to 
and including the word ‘*carnings” on line 14, page 
4, of said Third Party Complaint. 


f. 


Admits the allegations of Section Il of the 
Fourth Cause of Action of the Third Party Com- 
plaint herein that on or about the Ist day of October, 
1946, Third Party Defendant had received from 
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Fidelity two certain policies of casualty insurance 
between Fidelity, as insurer, and Third Party Plain- 
tiffs, as the insured, which said policies were num- 
bered SPL-20950 and SPL-20968, and in this con- 
nection alleges that the receipt thereof and the con- 
tents thereof by Third Party Defendant was duly 
and timely reported to Third Party Plaintiffs by 
Third Party Defendant; admits that said policies 
contained provisions for an increased premium rate 
of 2.20% of Third Party Plaintiffs’ gross earnings, 
and in this connection alleges that the aforesaid 
Retrospective Agreement was at the same time re- 
ceived by Third Party Defendant and on or about 
the same time delivered to Third Party Plaintiffs 
as aforesaid, and Third Party Plaintiffs at all times 
herein mentioned knew that the insurance coverage 
offered and issued by Fidelity for the year in ques- 
tion would contain and contained a premium rate 
higher than the premium rate of the preceding year, 
to-wit, 2.20% of Third Party Plaintiffs’ gross earn- 
ings, and further knew that said Retrospective 
Agreement affected said premium rate as aforesaid; 
admits that said Third Party Defendant had ac- 
cepted and had not rejected the said policies from 
Fidelity at the time that the said Third Party De- 
fendant was acting as the agent and broker of Third 
Party Plaintiffs, and in this connection alleges that 
at all times herein mentioned Third Party Defend- 
ant had acted as insurance agent and broker for 
Third Party Plaintiffs in handling of all Third 
Party Plaintiffs’ insurance matters, and further 
alleges that Third Party Plaintiffs well knew that 
they were required by law to have their operations 
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covered by insuranee and that if Third Party De- 
fendant had not accepted said policies as aforesaid, 
then in that event Third Party Plaintiffs would 
have been without insurance as required by law and 
further alleges that under the terms of the agree- 
ment and understanding between Third Party De- 
fendant and Third Party Plaintiffs, it was the duty 
and obligation of Third Party Defendant to see to 
it that Third Party Plaintiffs were insured as afore- 
said; denies that Third Party Defendant carelessly 
and neghgently, or in any way, failed, neglected and 
omitted to notify Third Party Plaintiffs or anyone 
of its receipt or its acceptance of Policies Nos. SPL- 
20950 and SPL-20968, and retained the same in its 
possession until August 7, 1947. 


Lie 

Admits all of the allegations of Section LILI of the 
Fourth Cause of Action of the Third Party Com- 
plaint herein, save and except that Third Party De- 
fendant denies the lability, or any liability, of 
Third Party Plaintiffs to Fidelity has been and is 
the proximate result of any negligence or careless- 
ness or any actions of said Third Party Defendant, 
Orazt aul. 


Answer to I*irst Cause of Action of 
Complaint of Plaintiff 


Ie 
Third Party Defendant admits the allegations of 
Sections I, IT, Li, PV, ¥, V1, and Vil of the Wirst 
Cause of Action of Plaintiff's Complaint on file 


herein. 
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i 


Admits the allegations of Paragraph VIII of the 
First Cause of Action of Plaintiff’s Complaint on 
file herein, save and except the policies herein re- 
ferred to were delivered to Third Party Defendant 
as agent of Third Party Plaintiffs. 


JUNE, 


Third Party Defendant is without knowledge or 
information sufficient to form a belief as to the truth 
of the averments in Sections 1X, X and XI of the 
First Cause of Action of Plaintiff’s Complaint on 
file herein, and basing its denial upon such lack of 
knowledge or information, denies each and every, 
all and singular the allegations of said last men- 
tioned sections. 


Answer to Second Cause of Action 
of Plaintiff’s Complaint 


I. 


Third Paity Defendant refers to its admissions, 
denials and allegations to Paragraphs I to VI, in- 
elusive, of the First Cause of Action of Plaintiff’s 
Complaint on file herein and by this reference in- 
corporates all of said adinissions, denials and allega- 
tions in this its answer to the Second Cause of 
Action to Plaintiff’s Complaint on file herein. 


se 


Admits the allegations of Section II of the Second 
Cause of Action of Plaintiff’s Complaint on file 


herein. 
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Admits the allegations of Section III of the 
Second Cause of Action of Plaintiff's Complaint on 
file herein, save and except Third Party Defendant 
alleges that the policies in question were delivered 
to it as agent for Third Party Plaintiffs. 


Iv. 


Third Party Defendant is without knowledge or 
information sufficient to form a belief as to the 
truth of the averments in Sections IV, V, and Vi 
of the Second Cause of Action of Plaintiff's Com- 
plaint on file herein, and basing its denial upon such 
lack of knowledge or information, demes each and 
every, all and singular the allegations of said last 
mentioned sections. 

Wherefore, Third Party Defendant prays that it 
be dismissed hence without judgment rendered 
against it, for judgment or costs of suit against the 
Thitd Party Plaintifis, and tor such other jana 
further relief as is meet and proper in the premises. 


Dated: July 23, 1948. 
/s/ ORLA SIT. GLAM, 
/s/ ARTHUR H. CONNOLLY, JR. 
/s/ ST. CLAIC @ CONNGLEY. 


Attorneys for Third -Party 
Defendant. 
Receipt of copy acknowledged. 


[indorsed]: Filed July 23, 1948, 
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In the District Court of the United States for the 
Northern District of California, Southern 
Division 

No. 28049 

THk FIDELITY AND CASUALTY COMPANY 
OF MEW YORK, 

Plaintiff, 
VS. 


CALIFORNIA MOTOR TRANSPORT CO., LTD., 
a Corporation, et al., 


Defendants and Third 
Party Plaintiffs, 


Noe 


BAYLY, MARTIN & FAY, INC., a Corporation, 
Third Party Defendant. 


DAN HADSELL, ESQ., 
JOE G. SWEET, ESQ., 
EVERETT A. INGALLS, ESQ., 
SYDNEY P. MURMAN, 
405 Montgomery Street, 
San Francisco 4, California, 
Attorneys for plaintiff. 


NORMAN A. EISNER, ESQ., 
SAMUEL W. WICKLOW, ESQ., 
Mills Building, 
San Francisco 4, California, 
Attorneys for defendants. 


Erskine, District Judge 
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MEMORANDUM OPINION 


The evidence does not sustain defendants’ con- 
tention that there was an oral extension of the 
binder. Both Cantlen, defendants agent, and Met- 
talia, one of plaintiff’s officials, say there was no 
such agreement. Accordingly there is no basis for the 
contention that the rates provided for by the poliey 
which expired September 1, 1946, were applicable 
from that date to the effective date of the cancella- 
tion of the insurance. Thus the sole question, insofar 
as plaintiff’s claim against defendants is concerned, 
is Whether or not there was an insurance in effect 
which superseded the binder up to said effective 
cancellation date. In short, the point to be deter- 
mined as far as plaintiff and defendants are con- 
cerned is whether or not there was an effective issu- 
ance and delivery of the policies which made them 
binding upon the plaintiff and defendants. There is 
no doubt that the policies were made out and deliv- 
ered to the agent of the insured within the sixty- 
day period provided im the binder. There is no doubt 
that the plaintiff considered them in effect. This is 
shown not only by the testimony of its offiaials, but 
by the fact that it did not cancel the filings with the 
Railroad Commission of California and the Inter- 
state Commerce Commission, and that it defended 
claims made against the defendants. In short it 
treated and intended the issuance and delivery of its 
insurance policies to defendants as effective and 
binding upon it, even though it had not seenred 
from defendants the retrospective agreement which 


it was demanding. 
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While the defendants’ agent Cantlen testified at 
one time that he did not regard the transaction as 
complete until the retrospective agreement was 
signed, he also testified that he considered his prin- 
cipal covered by these policies, and his conduct 
shows that he thought that such was the situation. 
He received a claim against the defendants shortly 
after the delivery of these policies to him, and sent 
it to the plaintiff for defense with a covering memo- 
randum referring to these policies by their numbers. 
A short time later, in November, 1946, he advised 
the American Manganese Company, a customer of 
the plaintiff, by letter to the effect that defendants 
were covered by insurance up to September 1, 1947, 
which was the expiration date of these policies. He 
sent a copy of this letter to the defendants. He sent 
to plaintiff voluntary audits with specific reference 
to these policies. It will serve no purpose to review 
every item of evidence indicating that both plaintiff 
and defendants’ agent Cantlen considered that these 
policies were in effect and superseded the binder. 
It will suffice to say that they compel the conclusion 
that these policies becaine effective even though the 
retrospective agreement was not executed. Accord- 
ingly J so find, and therefore find that the plaintiff 
is entitled to recover from defendants the amount 
of its claim, $7841.99, together with legal interest 
thereon from October 22nd, 1947, 

The fact that no deposit premium was paid and 
that plaintiff received premiums based upon the old 
rates are not, under the circumstances, inconsistent 
with the fact that these policies were then in effect. 
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This brings us to the controversy between the | 
defendants and the third party defendant. Accord- | 
ing to the pleadings the defendants claim that their 
agent (the third party defendant) should pay any 
Judgment obtained by plaintiff against defendants 
because (1) said agent advised defendants that the 
binder covered defendants until the negotiations 
respecting the new rates had been completed, and 
(2) the agent received and aceepted the policies 
without telling defendants and in violation of de- 
fendants’ instructions. 

1 find under the evidence that defendants’ claim 
that they thought that the binder covered them until 
negotiations were completed is not supported by the 
evidence. ‘Their chief official had the binder deliv- 
ered to him. He says he did not read it. This binder 
provided that 1t would expire in sixty days and that 
when the policies were issued they would supersede 
the binder. This is so explicit in the binder that 
it is impossible for me to find that defendants could 
have believed that the binder was in effect after the 
sixty-day period. Insofar as their other claim against 
the third party defendant is concerned, I find that 
it is not supported by the evidence. They knew, or 
shonld have known, of the delivery of these policies 
to their agent. Cantlen says he told Coughlin that 
he had them, but whether he did or not makes no 
difference beeause the documentary evidence and 
the cirecumstanees show that defendants knew, or 
should have known they were covered not by the 
binder, but by the policies. [ will not attempt to 
refer to all of the facets and cirenmstanees and docu- 
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ments supporting this conclusion, but will cite some 
of them. Coughlin, the defendants’ chief executive, 
was very experienced in this line of business, and he 
knew that these defendants could not operate unless 
they had insurance, and therefore must have in- 
quired and known that these policies had been 
issued. As heretofore stated, a copy of Cantlen’s 
letter to the American Manganese Company was 
sent by hum to defendants in November, 1946, which 
clearly showed that the policies were in force. 
Defendants required plaintiff to defend claims made 
against them for accidents occurring up to the effec- 
tive cancellation date, even though some of these 
claims were not filed until after the defendants had 
in April, 1947 rejected plaintiff’s claim for pre- 
miums figured upon the rates fixed by the policies. 
Defendants’ secretary signed a gross receipt state- 
ment designating that it referred to one of these 
policies. These and other facts and circumstances 
brought out by the evidence support the conclusion 
that the defendants knew, or should have known that 
the binder expired at the end of sixty days; that the 
policies had been issued, delivered, and were effec- 
tive; that they had superseded the binder; and that 
the rates provided for by them were controlling 
until a retrospective agreement was signed, or the 
policies were cancelled. 

In view of the foregoing, judgment will be ren- 
dered in favor of plaintiff and against defendants 
in the sum of $7841.99, together with legal interest 
thereon from October 22, 1947, to the date of such 
judgement, and against the defendants and in favor 
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of the third party defendant, when appropriate 
findings of fact and conclusions of law, and judg- 
ment in pursuance thereof are signed and filed. 


Dated: June 14th, 1950. 


/s/ HERBERT W. ERSKINE, 
United States District Judge. 


[Endorsed]: Filed June 15, 1950. 


[Title of District Court and Cause. ] 


FINDINGS OF FACT AND CONCLUSIONS 
OF LAW 


The above-entitled cause came on regularly for 
trial before the above-entitled Court, Honorable 
Herbert W. Erskine presiding, on September 30 
and October 10, 11 and 17, 1947, Sydney P. Murman, 
Kisq., of Hadsell, Sweet, Ingalls & Murman appear- 
ing as counsel for the plaintiff, Messrs. Norman A. 
Eisner and Samuel W. Wicklow appearing as coun- 
sel for defendants and third party plaintiffs, and 
Orla. St. Claw, Hsq, of St. Clair and Connelly 
appearing as counsel for third party defendant, 
sald cause being tried by the Court sitting without 
a jury, upon plaintiff's complaint, the answer and 
third party complaint of defendants and third party 
plaintiffs, and the answer of the third party de- 
fendant. 

Thereupon witnesses were called by the respective 
parties and evidence, both oral and doeumentary, 
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was by the respective parties presented to and re- 
ceived by the Court. Upon conclusion of the trial 
of said cause, the same was by the Court ordered 
to be briefed by counsel for the respective parties. 
Briefs having been filed, said cause was duly ordered 
submitted for decision and judgment. 

Wherefore, by reason of the premises, and having 
duly considered the law and the evidence, and hav- 
ing made and filed its memorandum opinion in said 
cause, the Court now makes the following 


FINDINGS OF FACT 


(1) All of the allegations of plaintiff’s complaint 
are true and correct. 


(2) All of the allegations of third party plain- 
tiffs’ complaint as denied by third party defendant 
are untrue and incorrect. 


(3) All of the allegations of third party defend- 
ant’s answer are true and corerct. 


(4) At all times mentioned in said complaint, 
plaintiff was a corporation organized and existing 
under and by virtue of the laws of the State of 
New York and licensed to transact and transacting 
a general casualty insurance business in California. 


(5) At all times mentioned in said complaint 
defendants and third party plaintiffs, California 
Motor Transport Co., Ltd., California Motor Ex- 
press, Ltd., Valley and Coast Transit Company. 
Coast Line Express, and Sunset Transfer Company 
were corporations, and each of them was a corpora- 
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tion, organized and existing under and by virtue 
of the laws of California and engaged in the busi- 
ness of highway carriers in California. 


(6) <At all times mentioned in said complaint 
defendants and third party plaintiffs James C. 
Coughlin, William Coughlin, Joseph Coughlin, War- 
ren Coughlin and Rose Martin were citizens and 
residents of California and copartners doing busi- 
ness under the fictitious name and style of Red 
Line Transfer Company as the sole owners of said 
business. 


(7) At all times mentioned in said complaint 
defendant and third party plaintiff James C. Cough- 
lin, a citizen, and resident of California, was doing 
business under the fictitious name and stvle of Red 
Line Transfer Company as the sole owner of said 
business, in Los Angeles, Cahfornia. 


(8) At all times mentioned in said third party 
complaint, third party defendant Bayly, Martin & 
Fay, Ine., also known as Bayly, Martin & Fay. 
Ine. of California, was and is a corporation duly 
organized and existing under and by virtue of the 
laws of the State of California and having a heense 
to act, and acting in said state as an insurance 
broker. 


(9) At all times mentioned in said third party 
complaint, said third party defendant was the duly 
appointed and acting, and was acting as agent and 
broker for the placing and maintenance of casualty 
insurance, including comprehensive, publie ability 
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and property damage insurance, for and on behalf 
of defendants and third party plaintiffs. 


(10) The matter in controversy exceeds, ex- 
clusive of interest and costs, the sum of $3,000.00. 


(11) On or about September 1, 1946, at the 
request of defendants and third party plaintiffs, 
and each of them, in San Francisco, California, 
plaintiff made, executed and issued to said defend- 
ants and third party plaintiffs its written contract 
of primary casualty insurance known as ‘‘Compre- 
hensive General—Automobile,’’ Policy No. SPI 
20968, which said poliey was filed with the Railroad 
Commission of California, Transportation Depart- 
ment, Truck and Stage Division, wherein and 
whereby plaintiff insured defendants and_ third 
party plaintiffs, and each of them, for one year 
against bodily injuries, with limits of liability of 
$10,000.00 each person and $20,000.00 each accident, 
and property damage, with hmits of hability of 
$5,000.00 each accident, as arising out of the owner- 
ship, maintenance and use of certain automobiles 
and trucks by defendants and third party plaintiffs, 
and each of them, in their business, at the premium 
vate of $2.00 per $100.00 of gross earnings of each 
of said defendants and third party plaintiffs durine 
the policy period, said gross earnings being subject 
to final audit by plaintiff at said rate at the end 
of said pohey period. 


(12) Also at the request of said defendants ane. 
third party plaintiffs, and each of them, plaintiff 
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then and there made, executed and issued to said 
defendants and third party plaintiffs its written 
contract of casualty msurance known as ‘*Compre- 
hensive General—Anutomobile,’’ Polhey No. SPL 
20950, which said policy was issued solely as excess 
insurance over the primary insurance provided for 
in said Policy No. SPL 20968, insuring said defend- 
ants and third party plaintiffs, and each of them, 
for one year against bodily injury, with limits of 
hability of $100,000.00 each person and $300,000.00 
each aceident, and property damage, with limits 
of lability of $5,000.00 each accident as arising out 
of the ownership, maintenance and use of said auto- 
mobiles and trucks by said defendants and third 
party plaintiffs, and each of them, in their busi- 
ness, all in excess of said primary coverage afforded 
by said Policy No. SPL 20968, and at the premium 
rate of $.20 per $100.00 of gross earnings of each 
of said defendants and third party plaintiffs during 
the policy period, said gross earnings being subject 
to final audit by plaintiff at said rate at the end 
of said pohey period. 


(13) Thereafter plaintiff delivered said policies 
to third party defendant, the agent of defendants 
and third party plaintiffs, and each of them, fol- 
lowing which said defendants and third party plain- 
tiffs reported claims and lawsuits under said policies 
to plaintiff, and pursuant to voluntary audit each 
mouth of said defendants and third party plaintiffs, 
said defendants and third party plaintiffs remitted 
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monthly premium payments to plaintiff, said pay- 
ments being received by plaintiff on account of 
the total earned permium and subject to final audit 
by plaintiff at said rates at the end of said period 
of said policies. 


(14) On or about December 19, 1946, plaintiff, 
pursuant to the terms of said policies, caused written 
notices of cancellation of said policies to be mailed 
to defendants and third party plaintiffs, and each 
of them, at the address shown on said _ policies, 
stating that said cancellation was effective more 
than five days thereafter, to-wit, on January 21, 
1947. Pursuant to law, and on or about December 
20, 1946, plaintiff notified said Railroad Commis- 
sion of said notice of cancellation to defendants 
and third party plaintiffs, and each of them, of 
said Policv No. SPL 20968. On January 21, 1947, 
said policies were cancelled in accordance with said 
notices, and each of them. 


(15) Prior to said cancellation, and in accord- 
ance with said voluntary monthly audits made by 
defendants and third party plaintiffs, and each 
of them, defendants and third party plaintiffs paid 
to plaintiff the total sum of $9,131.13 on account 
of the total earned premium of said Policy No. 
SPL 20968 for the period from September 1, 1946, 
to January 21, 1947. 


(16) Subsequent to said cancellation, and as soon 
as possible thereafter, plaintiff caused the total 
earned premiums on said policies for the period 
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from September 1, 1946, to January 21, 1947, to 
be computed by final audit at said rates totaling 
$2.20 per $100.00 of gross earnings of defendants 
and third party plaintiffs, said premiums so com- 
puted being in the total sum of $16,973.12, leaving 
an unpaid balance of said total earned premiums 
in the sum of $7,841.99 due plaintiff from defendants 
and third party plaintiffs, and each of them. 


(17) On October 27, 1949, plaintiff made demand 
on defendants and third party plaintiffs, and each 
of them, for said unpaid balance, and no part of 
said unpaid balance of said total earned premiunis 
due plaintiff has been paid by said defendants and 
third party plaintiffs. 


(18) Third party defendants at no time, or 
at all, represented to defendants and third party 
plaintiffs that a certain binder made, executed and 
issued by plaintiff on or about August 27, 1946, to 
defendants and third party plaintiffs and delivered 
by third party defendant to defendants and third 
party plaintiffs covered said defendants and third 
party plaintiffs until negotiations respecting the 
aforesaid policies had been completed, and in this 
connection third party defendant at no time made 
representations to defendants and third party plain- 
tiffs that were false and untrue or that third party 
defendant had reasonable ground for not believing 
to be true. 

(19) Third patty defendant Téectived atid ac- 


cepted the aforesaid policies from plaintiff with 
the knowledge of and im accordance with the in- 
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structions of said defendant and third party plain- 
tiffs, and each of them, and in this connection third 
party defendant at no time concealed from and 
failed to notify defendants and third party plain- 
tiffs of the receipt of said policies from plaintiff, 
nor did third party defendant prior to August 7, 
1947, negligently fail, neglect and omit to notify 
said defendants and third party plaintiffs, and each 
of them, of the receipt of said policies and the 
retaining of the same in the possession of the third 
party defendant. 

From the foregoing findings of fact, the Court 
makes the following 


Conelusions of Law 


(1) There is now due, owing and unpaid to 
plaintiff from defendants and third party plaintiffs, 
and each of them, the total sum of $7,841.99, to- 
gether with interest at the rate of 7% per annum 
from and after October 27, 1947. 


(2) Plaintiff is entitled to recover from defend- 
ants the sum of $7,841.99, together with interest 
thereon at the rate of 7% per annum from October 
27, 1947. 


(3) Third party plaintiffs shall have and recover 
nothing from third party defendant. 


(4) Plaintiff and third party defendant ave 
entitled to recover their respective costs of suit 
heremn from defendants and third party plaintiffs. 
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Let an appropriate judgment be entered upon 
these findings of fact and conclusions of law. 


Dated this 25th day of September, 1950. 


/s/ HERBERT W. ERSKINE, 
United States District Judge. 


Receipt of copy acknowledged. 


[Endorsed]: Filed September 25, 1950. 


In the District Court of the United States, for the 
Northern District of California, Southern Di- 
vision 

No. 28049 

THE FIDELITY AND CASUALTY COMPANY 
OF NEW YORK, 

Plaintiff, 


vs. 
CALIFORNIA MOTOR TRANSPORT CO., 
LTD., a Corporation, et al, 
Defendants and Third 
Party Plaintiffs, 
VS. 
BAY LY, MARTIN @ PAY, UNG a Gorporatren, 
Third Party Defendant. 
JUDGMENT 


The above-entitled cause came on regularly for 
trial before the above-entitled Court, Honorable 
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Herbert W. Erskine presiding, on September 30, 
October 10, 11 and 17, 1949, Sydney P. Murman, 
Ksq., of Hadsell, Sweet, Ingalls & Murman, appear- 
ing as counsel for plaintiff, Messrs. Norman A. 
Hisner and Samuel W. Wicklow appearing as coun- 
sel for defendants and third party plaintiffs, and 
Orla St. Clair, Esq., of St. Clair and Connolly 
appearing as counsel for third party defendant, 
said cause being tried by the Court sitting without 
a jury, upon plaintiff’s complaint, the answer and 
third party complaint of defendants and third party 
plaintiffs, and the answer of the third partv de- 
fendant. 

Thereupon witnesses were called by the respective 
parties and evidence, both oral and documentary, 
was by the respective parties presented to and re- 
ceived by the Court. Upon conclusion of the trial 
of said cause, the same was by the Court ordered 
to be briefed by counsel for the respective parties. 
Briefs having been filed, said cause was duly ordered 
submitted for decision thereafter rendered on June 
15, 1950. 

Now, Therefore, by virtue of the law, and bv 
reason of the findings of fact and conclusions of 
Jaw heretofore made and filed by the above-entitled 
Court on September 25, 1950, It Is Ordered. 
Adjudged and Decreed that plaintiff have and 
recover of and from defendants the sum of Seven 
Thousand Eight Hundred Forty-one and 99/100 
Dollars ($7,841.99), together with interest thereon 
at the rate of seven per cent (7%) per annum from 
October 27, 1947, 
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It Is Further Ordered, Adjudged and Decreed 
that third party plaintiffs shall have and recover 
nothing from third party defendants. 

It Is Further Ordered, Adjudged and Decreed 
that plaintiff and third party defendant have and 
recover of and from defendants and third party 
plaintiffs their respective costs of suit herein, taxed 
in the sum of $49.70 as to plaintiffs and in the sum 
of €20.00 as to third party defendant. 


Dated this 4th day of October, 1950. 


/s/ HERBERT W. ERSKINE, 
Judge U. 8. District Court. 


Lodged September 28, 1950. 


[Endorsed]: Filed October 4, 1950. 


[Title of District Court and Cause. ] 


NOTICE OF APPEAL TO COURT OF 
APPEALS FOR NINTH CIRCUEE 


Notice is hereby given that California Motor 
Transport Co.. Ltd., a corporation, California Motor 
Express. Ltd.. a corporation, Vallev and Coast 
Transit Company, Coast Line Express, a corpora- 
tion, Sunset Transfer Company, a corporation, Red 
Line Transfer Company, a co-partnership, James 
C. Coughlin, Wiliam Coughlin, Joseph Coughlin, 
Warren Coughlin and Rose Morton, eo-partners 
d.b.a. Red Line Transfer Company, James Coughlin 


vs. The Fidelity and Casualty Co. 65 


d.b.a. Red Line Transfer Company, Defendants and 
Third Party Plaintiffs, above named, hereby appeal 
to the Court of Appeals for the Ninth Circuit, from 
the Final Judgment entered in this action on Oc- 
tober 5, 1950, and the whole thereof. 


Dated: October 17th, 1950. 


/s/ NORMAN A. EISNER, 
Attorney for Defendants 
And Appellants. 


[Endorsed]: Filed October 17, 1950. 


[Title of District Court and Cause. ] 


APPELLANTS DESIGNATION OF RECORD, 
PROCEEDINGS AND EVIDENCE TO BE 
CONTAINED IN THE RECORD ON AP- 
PEAL 


Appellants, Defendants and Third Party Plain- 
tiffs in the above-entitled action, designate the 
following portions of the record, proceedings and 
evidence to be contained in the record on appeal 
in the above-entitled action: 


1. The Complaint. 
2. The Answer. 
pet he Lhird Patty Complaint. 


4+. The Order granting motion to bring in third 
party defendant. 


5. The answer of third party defendant. 
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6. ‘The complete Reporter’s Transeript of all the 
oral proceedings before the Trial Court, mneluding 
the testimony of all witnesses, objections and argu- 
ments of counsel and rulings of the Court. 


7. The Opinion of the Trial Court. 


8. Plaintiffs’ exhibits 1-20 inclusive, defendants 
exhibits A-N inclusive, Third party defendants ex- 
hibits AA-SS-4 inclusive. 


9. The findings of fact and conclusions of law. 
10. The Judgment. 

11. The Notice of Appeal with date of filing. 
12. This designation. 


13. All other documents making up the judgment 
roll in this action. 


/s/ NORMAN A. EISNER, 
Attorney for Defendants 
And Appellants. 


[Endorsed]: Filed October 17, 1950. 


vs. The Fidelity and Casualty Co, 67 


In the Southern Division of the United States 
District Court for the Northern District of 
California 


Before: Hon. Herbert W. Exskine, 
Judge. 


No. 28049-H 


THE FIDELITY AND CASUALTY COMPANY 
OF NEW YORK, 
Plaintiff, 


Wisc 


CALIFORNIA MOTOR TRANSPORT  CO.,, 
LTD., a Corporation; CALIFORNIA MOTOR 
EXPRESS, LTD., a Corporation: VALLEY 
AND COAST TRANSIT COMPANY, COAST 
LINE EXPRESS, a Corporatio; SUNSHT 
TRANSFER COMPANY, a Corporation ; RED 
LINE TRANSFER COMPANY, a Co-partner- 
sip; JAMES C. COUGHLIN, WILLIAM 
COUGHLIN, JOSEPH COUGHLIN, WAR- 
REN COUGHLIN and ROSE MORTON, Co- 
partners, d.ba. RED LINE TRANSFER 
COMPANY, JAMES COUGHLIN d.b.a. RED 
LINE TRANSFER COMPANY, 

Defendants and Third 
Party Plaintiffs, 


VS. 


BAYLY, MARTIN & FAY, INC., a Corporation. 
Third Party Defendants. 
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REPORDER’S TRANSCRIPT 


Appearances: 


For Plaintiff: 
SIDNEY MURMAN, ESQ. 


For Defendants and Third Party Plaintiffs: 
NORMAN EISNER, ESQ. 


For Third Party Defendants: 
ORLA ST. CLAIR, ESQ. 


Friday, September 30, 1949—10 A.M. 


The Clerk: Fidelity and Casualty Company v. 
California Motor Express Company, for trial. 

Mr. Murman: Ready. 

Mr. Fisner: Ready. 

Mr. St. Clair: Ready. 

Mr. Murman: If the Court please, I am Mr. 
Murman and I represent Fidelity and Casualty 
Company, the plaintiff in this action. This is an 
action which on its face might appear to be a bit 
complicated at the outset, your Honor, for the 
reason that there is a complaint filed, then an 
answer filed to the complaint, then a third party 
complaint filed, an answer filed to that complaint. 

The Court: As I understand it—as I read the 
pleadings over very quickly this morning, IT under- 


stand the claim by the plaintiff is for premiums 
on msuranee. 
Mr. Murman: Additional premiums, vour Honor. 
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The Court: The claim of the defendant and the 
third party plaintiff is to the effect that there is 
an agency, the third party defendant, that is re- 
sponsible for it. 

Mr. Murman: "That is correct, your Honor. The 
defendant in this case has, as I understand, by the 
third party complaint brought action against the 
broker. 

The Court: Yes, the broker is charged with not 
telling [2*] them about the increase in the rate and 
about the insurance policy. 

Mr. Murman: That is the gist of it. 

The Court: $2.20 from $1.20, I think. 

Mr. Murman: Something like that. $1.22 to 
$2.20. We expect to show, your Honor, that the 
insurance was issued and delivered and that claims 
were rendered under it which were paid by the 
company; that, as a matter of fact, almost a year 
following the issuance of the insurance, and follow- 
ing the dispute having arisen, the insured referred 
a lawsuit to the company for defense, which suit 
was successfully defended on behalf of the assured. 

Our position is that the contract is a binding 
agreement between the parties; that if there was 
lack of knowledge on the part of the assured at 
the outset, that that lack of knowledge was suffi- 
ciently brought to the attention of the assured and 
the contract was approved, ratified by the subsequent 
action of the assured in referring the matter to 
the company for defense which arose during the 
policy period. 

Mr. Eisner, did you bring the original policy? 


* Page numbering appearing at top of page of original Reporter’s 
Transcript of Record. 


70 Calif. Motor Transport Co., ete. 


Mim Eisner: I did: 

Mr. Murman: May I have it at this time? 

Mr. Eisner: Have you finished your statement, 
Mr. Murman? I would hke to make a statement 
as to matters on defense. [3] 

Mr. Murman:. Yes. 

The Court: Yes, you can either make it now or 
reserve it. 

Mr. Eisner: J want to make one statement. The 
claim—I think, vour Honor, has grasped them, but 
the defendants deny lability to the plaintiff on the 
eround that these policies were never issued, never 
came into evidence. and that during the period from 
September 1, 1946, until January, 1947. the defend- 
ant and third-partv plaintiff was covered by a 
binder during that period continuing in effect the 
policy that was in existence during the preceding 
year, in other words, the policy from September 1, 
1945, to September 1, 1946, and that during the 
interval from September 1, 1946, until January, 
1947, there were negotiations going on for policies, 
but that these policies never came into existence 
and that a binder covered the parties during that 
interval and carried over on the former poliey at 
the preceding rate. 

Then there is the defense of waiver and estoppel 
as against the plaintiff because from September 1, 
1946, until January, 1947, after these policies were 
terminated, the third-party plaintiff and defendant 
continued toe make and render monthly statements 
and reports and made monthly remittances to the 
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plaintiff in the action through their collection 
agency, the Bayly, Martin & Fay, and in these 
monthly reports the premium was set forth and 
detailed at the rate set forth in the former policy, 
No. 1457, which is the former policy; [4] and re- 
mittances were made on that basis, which were 
accepted, retained, never protested, and it wasn’t 
until approximately August, 1947, eight months 
after the acknowledged termination of the claimed 
policy before any claim was made by the plaintiff 
in the action, through the third-party defendant or 
otherwise, that there wasn’t a correct remittance 
and that the premiums had not been correctly eal- 
culated. 

And then there is, as your Honor intimated, a 
third party, the broker for the insurance, because 
if these policies ever came into existence the broker 
did not disclose the information, did not deliver 
the policies to the insured, delivered to the insured 
a binder, and who was led to beheve that the binder 
covered during the interval and during the period 
that the negotiations were going on and during the 
period, as will develop, that the plaintiff wanted a 
new kind of insurance agreement signed, which 
they refer to as a retrospective agreement. 

I think that is a brief statement of our position 
and the rest will be developed in the evidence. 

Mr. St. Clair: I represent the broker, the third- 
party defendant. My pleadings are extensive and 
in detail, and I prefer to hold my statement until 
we can proceed with our defense. 

Mr. Murman: May I have the policies now, Mr. 
Eisner ? 
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Mr. Iisner: Which ones do you want? [5] 

Mr. Murman: The two I demanded, SPL-20968 
and SPL-20950. While. Mr. Eisner is getting the 
policies, there is a primary policy issued which, 
oddly enough, bears No. 20968, and the later num- 
ber. the excess policy, bears No. 20950. 

The Court: I noticed that in the pleadings. 

Mr. Murman: Myr. Mettalia, will you take the 
witness stand, please. 


CHARLES A. METTALIA 


ealled for the plaintiff; sworn. 
The Clerk: State vour name, please. 
The Witness: Charles A. Mettalia. 


Direct Examination 


By Mr. Murman: 


Q. What is your business, Mr. Mettalia ? 

A. I am Casualty Superintendent of the Fidel- 
ity Casualty Company. 

Q. How long have you been so employed? 

A. Twenty vears. 

Q. Do you know Mr. Cantlen, a person who is 
named, or whose name comes into this ease ? 

A. Yes, I do. 

Q. And who is he connected with, if you know? 

A. Bayly, Martin & Fay. 

(). They are third-party defendants in this ease, 
are they not? [6] A. They are. 

Q. How long have you been in San Francisco? 
A. Since November, 1945. 


4 
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Q. Prior to that time you were located where? 

A. New York City. Our branch office in New 
York City. 

Q. Now, prior to coming to San Francisco did 
you have any knowledge of the relationship between 
the plaintiff in this case and the defendants ? 

peo, I didn’t: 

Q. When you came to San Francisco in Novem- 
ber, 1945, did knowledge of the relationship between 
the plaintiff and the defendants come to your at- 
tention ? A. Yes. 

(). About when was that? 

A. Oh, several months later. I would say about 
February or March. 

Q. Of what year? A. 1946. 

Q. What was the occasion of the matter coming 
to your attention at that time? 

A. I was appointed Casualty Superintendent for 
Fidelity and Casualty Company, and being in 
charge of that department I would famiharize my- 
self with some of the more important risks we had 
on our account in this area. 

Q. It was in the course of discharging that duty 
that you [7] became informed of this relationship, 
is that meht ? A. Yes. 

Q. How long has F. and C., plaintiff in this case, 
been doing business with the defendants ? 

A. Oh, I would say since about 1940 or 1941. 

@. And in the successive years that intervened 
had there been insurance placed annually and re- 
peatedly ? A. Yes. 
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Q. Each policy had followed the other in order, 
is that correct ? A. ‘That is correct. 

Q. In 1946 what sort of policy was in effect as 
between the plaintiff and the defendants in this 
case? 

Mr. Eisner: What part of 1946 do you refer to? 

Mr. Murman: During the year commencing Sep- 
tember 1, 1945, and extending to September 1, 1946. 

A. Well, it is what we call a broad form habil- 
ity, our symbol being “SPL,’’ a special public h- 
ability contract. 

Q. Do you remember whether or not that policy 
had a number? A. Yes, it did. 

Q. Do you recall the number? 

A. No, I don’t. 

Mr. Eisner: It was 1457. 

Mr. Murman: Yes, there is no dispute. 

Mr. Eisner: No. [8] 

Mr. Murman: There is no dispute about the 
effect of No. 1457? 

Mr. Eisner: That is correct. 

Q. (By Mr. Murman): That particular policy, 
SPL-1457, Mr. Mettalia, expired when? 

A. September 1, 1946. 

Q. Prior to the expiration date did you have 
any conversation about that insurance on the same 
risk ? mM Wese Idi 

Q. About when did those conversations take 
place? 

A. Are you referring with the broker or—T had 


1 conversation 
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Q. Let’s put it this way: When did conversa- 
tions first take place in connection with any insur- 
ance following the expiration of SPL-1457 ? 

A. On or about the beginning of July. 


Q. Of what year? A. 1946. 
Q. With whom did those conversations take 
place ? A. With our San Francisco office. 


Q. There was some discussion within the com- 
pany itself, in other words, is that right ? 

A. That is right. 

Q. Now, following that discussion did you have, 
at a later date, any discussion with Mr. Cantlen? 

A. Yes, I did. 

@. When did the conversations with Mr. Cant- 
Jen take place, the first one you recall? 

A. On or about the beginning of August. 

Q. 1946? A. Yes. 

Q. Where did it take place? 

A. In the San Francisco office, No. 60 Sansome 
Street. 

@. That is your office? 

A. That is correct. 

@. And who else was present besides yourself 
and Mr. Cantlen ? 

A. J think there was just Mr. Cantlen and I. 

Q. Prior to this conversation in August, 1946, 
with Mr. Cantlen had you had any previous con- 
versations with him? I mean, did vou know him 
hefore ? 

A. Yes, I knew him as a representative of 
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(Testimony of Charles A. Mettaha.) 
Bayly, Martin & Fay, and handling the account for 
the California Motor Transport. 

Q. Defendants in this cause? Ax Yes: 

Q. You understand there are several defendants, 
but they are all generally referred to as California 
Motor Transport people? 

A. That is correct. 

Mr. Eisner: I think we might stipulate that ref- 
erence [10] to California Motor Transport, referred 
to in this case, we refer to all defendants jointly. 

Mr. Murman: That is correct. All defendants 
are named in the indictment and also named in the 
policy. 

My. Eisner: In the indictment? 

Mr. Murman: I am sorry. I meant the com- 
plaint. 

Q. Now, My. Mettaha, what was the conversa- 
tion in August, 1946? 

A. Well, we were reviewing the losses and the 
premiums. In other words, we were making an 
evaluation of the risk. 

Q. Was that after the 1946 contract, that is, 
SPL-1457? 

A. No: asa matter of faet, it was the 1946, 1945, 
1944, 1943, and way back to the original contract 
that we had for this insured. 

Q. You were reviewing the full insurance ex- 
perience up to that time, is that right ? 

A. hat is correct. 

Q. You did that for Mr. Cantlen, the broker for 
the defendants in this ease? A. Yeas: 
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Q. What did Mx. Cantlen say to you at that 
time and what did you say to him as broker? You 
don’t have to give the exact words, but the sub- 
stance of the conversation. 

A. Well, we reviewed the losses and it indicated 
a loss ratio much, very much in excess of what we 
eall a permissible [11] loss ratio. Under the con- 
ditions, we needed more money to carry on the 
following year. 

Q. Did you say that to Mr. Cantlen ? 

A. Yes, I did. 

Q. What did he say? 

A. He had agreed with me that it was definitely 
developing such a loss ratio that the premium 
should be increased at renewal. 

Q. What was the premium for the issuing of 
Policy SPL-1457? 


A. We hada rate of 1.23 or something like that. 
Q. Per what? The rate was so much per what? 
A. Per $100 of receipts. 

Q. Gross receipts? A. Gross receipts. 

Q. Of the assured? BNy NCES. 

Q. 


The policy on issuing the policy was to be 
determined by taking the gross receipts of the as- 
sured and multiplying those gross receipts by 


$1.223, is that correct? A. That is correct. 
Q. Did that contract require a final audit follow- 
ing this policy? A. Yes. 


Q. Imean Policy No. SPL-1457. 
A. Yes. [12] 
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Q. Was that true of the preceding contracts? 

A Wes. 

Q. So that the final premium was to be deter- 
mined following the expiration of the contract? 

A. ‘Thats comrect: 

Q. By final audit? A. That is correct. 

Q. hat had always been the situation? 

Ae Wes 

Q. Following that conversation with Mr. Cant- 
len in which you stated that an increase in the 
premium was necessarv—TI believe that is what you 
said, isn’t that night? A. Yes. 

Q. He, as you said, agreed to it? 

A. That is correct. 

Q. What happened? 

A. Then we worked up a rate which would be 
subject to Bureau approval. 

Q. When you say “Bureau approval,”’ what do 
you mean? 

A. Well, during the period prior to 1948 all 
rates were governed, that is, ratings of bureau com- 
panies, were governed by the National Bureau of 
Casualty and Surety Underwriters, and any rate 
we might discuss would be subjeet to their final 
approval before we could use that rate. We then 
submitted our rates to the Bureau. [13] 

Q. Was that Bureau limited to your company 
or did it extend over other companies ? 

A. Tt extended to, oh, as far as number I don’t 
know, but T would say the majority of the com- 
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panies are members of the National Bureau, or 
they may be advisory members so that they use 
these statistics of the National Bureau and accept 
their rating all over the country. 

Q. The Bureau, then, is an industry bureau in 
that sense? 

A. That is correct, and they would keep all 
these statistics so that they could be governed in 
making up rates. 

Q. Mr. Mettaha, I show you—did vou see this, 
Mr. St. Clair. I am sorry. (Handing document to 
counsel. ) 

Mr. Mettaha, I show you what purports to be a 
copy of the notice that vou just referred to as hav- 
ing been sent to the Bureau, and ask you if that in 
fact is such a copy? A. That is correct. 

Mr. St. Clair: May I ask the date of that, Mr. 
Murman ? 

Mr. Murman: It bears date September 19, 1946. 

Q. Mr. Mettalia, I show you down in the lower 
right-hand corner of the face of this notice some 
handwriting, and ask you if you are familiar with 
that handwriting as to the person who wrote it? 

A. Yes, Iam. I know the person very well. 

Q. Whose handwriting is it? 

A. Ma. Frank J. Van Horn. He was assistant 
manager of the [14] National Bureau in charge of 
the West Coast office. 

Mr. Murman: At this time, if the Court please, 
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I will offer in evidence as Plaintiff’s Exhibit 1 the 
notice identified by the witness. 

Mr. Eisner: We object to this, if the Court 
please, as incompetent, irrelevant and immaterial, 
not binding upon the defendant and third-party 
plaintiff in this ease. | mean, it is simply a procedure 
apparently followed without the knowledge of the 
insured, and apparently to obtain the approval of 
some unofficial organization of which the plaintiff 
was a member and of which the msured had no 
information, and what communications transpired 
between the insurance company and any of its or- 
eanization, or an organization of which it was a 
member, would be hearsay, incompetent and im- 
material so far as the insured was concerned. 

Mr. St. Clair: May I inquire, before I join in 
the objection, if it is being offered against the third- 
party defendant? 

Mr. Murman: Well, the case I am putting in is 
against the defendant in the case, Mr. St. Clair. 

Mr. St. Clair: Insofar as it may be offered 
against the third-party defendants we join in the 
objection of My. Eisner. 

The Court: Overruled, subject to a motion to 
strike if it isn’t connected up. [15] 

(The notice was marked Plaintiff’s Exhibit 1 
in evidence. ) 

@ (Dx (Wh. Muiinan): Mo. ‘Mettrlia, pmor te 
compiling this notice which hears date September 
19. 1946, what, if anything, had been done concern- 


us. The Fidelity and Casualty Co. 81 


(‘Testimony of Charles A. Mettalia.) 
ing the premium rates as set forth in the notice? 

A. Well, we had discussed this rate with our 
home office. We also discussed this rate with our 
broker, My. Cantlen. 

@. You say ‘‘our broker’’? 

A. I mean the broker for the insurance com- 
pamiy. 

Q. Was Mr. Cantlen employed by the F. and C.? 

A. No, he wasn’t. 

@. Did he have any connection with F. and C. 
from the standpoint of receiving any funds from 
them, or anything of that character? A. No. 

Q. So you did, prior to sending this notice, dis- 
cuss the premium rate with Mr. Cantlen ? 

Pemee CS. 

Q. Was that discussion before September 1, 
1949, the date on which the policy No. SPL-1457 
expired ? A. Yes. 

The Court: You mean the date it expired? 

Mr. Murman: The date before the date it ex- 
pired. vour Honor. It expired, I believe Mr. Met- 
talia testified, on September 1, 1946. That is SPL- 
1457. [16] 

Q. Isn’t that right, Mr. Mettalia? 

A. That is correct. 

Q. This discussion with Mr. Cantlen concerning 
the premium was before that date? 

me. ‘iad is correct. 

Q. Do you remember about when it was? 

A. Oh, I would say about the latter part of 
eemst. 19%6. 
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Q. Where did it take place, do you recall? 

A. 60 Sansome Street, my office. 

Q. What did you tell Mr. Cantlen at that time 
and what did he say to you? 

A. We proposed these rates, which were subject 
to National Bureau approval. 

Q. You told him you were proposing the rates 
subject to the National Bureau approval? 

a. Wes: 

Q. What rates did you tell him you were pro- 
posing? 

A. $2 for the primary coverage and 20 cents for 
the excess coverage. 

Q. Is that $2 per $100 for gross receipts? 

A. Yes. 

@. And 20 cents per $100 gross receipts for the 
excess ? A. That is correct. 

Q. <A total premium for its policies of $2.20 for 
$100 gross receipts? [17] 

A. That is correct. 

Q. You stated that to Mr. Cantlen before the 
expiration date of SPL-1457, correct ? 

A. ‘That is correct: 

Q. You told him those rates were subject to ap- 
proval by the Bureau? A. Yes. 

Q. Did you tell hin you were going to notify 
the Bureau of those rates if he approved them? 
Withdraw that question. T am assuming something 
not yet in evidence. 

What did Mr. Cantlen say when you gave lim 
those figures? A. Oh-—— 
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Q. Well, I don’t mean exactly. What in sub- 
stance, was his reply? 

A. That the rate was reasonable because of the 
past experience and other conditions that arose in 
the industry as a whole. 

Q@. What, if anything, did he say about your 
statement that they were going to be referred to 
the Bureau? Did he say anything about that? 

A. No, but—I don’t recall. 

@. But you do recall you told him the rates 
were subject to the Bureau approval, is that right? 

A. Yes, that is correct. 

@. Following this was there anything else in 
that conversation that bears on this matter that you 
ean recall? [18] 

A. Well, no. We went over these figures exten- 
sively. I remember roughly that the percentages of 
loss ratio certainly were unbalanced. 

Q. Did you tell him what they were at that 
time ? A. Yes, I did. 

Q. What did you tell him? 

A. The premiums were approximately—that is, 
over the period we were on the risk—$66,000 with 
about $77,000 or $78,000 in losses. 

Q. You told My. Cantlen that? A. Yes. 

Q. That was in the same conversation where you 
told him about the insurance premium rates being 
subject to the Bureau approval, is that right ? 

A. That is correct. 

Q. Following that conversation, what, if any- 
thing. was done about the new policies? 
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A. We finally agreed on the rates. T submitted 
my formula to the National Bureau. The policies. 
could not be issued until that approval was forth- 
coming, so that we had to issue a binder pending 
the approval of the Bureau, so we proceeded with 
the binder and then when the National Bureau ap- 
proved the rates, why, we went ahead and issued 
the policy. 

Q. Now, at the time you issued the binder were 
there any numbers assigned to the prospective new 
policies? [19] 

A. Yes, we had to assign a number to the policy 
because—to the insured, because of certain Federal 
and State filings we had to make. 

Q. What were those filings to be? 

A. We had to make a Railroad Commission fil- 
ing, which is now known as the Public Utilities 
Commission, and also had to make a filing for the 
ICC, otherwise they would immediately stop the 
operations of the California Motors. 

Q. So at the time the binder was issued, follow- 
ing this conversation with Mr. Cantlen and prior 
to the approval by the Bureau, you did assign 
policy numbers to these prospective contracts and 
make the filings with the Railroad Commission and 
the ICC? A. Yes; otherwise—— 

Q. And about—pardon me. 

A. Otherwise the binder wouldn’t be very much 
value to an insured without these filings. 

Q. By the way, Mr. Mettaha, the filings with 
{he Railroad Commission and the TCC were only 
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as to the primary insurance, isn’t that correct ? 

A. Yes, because that is all they require. 

Q. That is the minimum ? 

A. That is the limit that the ICC and the Rail- 
road Commission require. 

Q. That satisfied the minimum limit? [20] 

A. That is correct. 

Q. At this time I show you what purports to be 
a copy of the filing with the Railroad Commission 
of the State of California and ask vou if it is—if 
vou identify it as such. A. That is correct. 

Q. I notice it carries the stamp of the ‘‘ Railroad 
Commission, State of California, August 28, 1946, 
Transportation Department.’’ Does that recall to 
vou on or about the date it was filed? 

A. Yes, this was filed with the Railroad Com- 
mission on August 27, which is the date there, and 
it was accepted by the Railroad Commission on 


August 28. 

Q. 1946? A. 1946. 

Q. That was before the expiration date? 

A. That is correct. 

Q. On the then existing policy SPL-1457? 

m. That is correct. 

Q. On this filing I note vou have stated the policy 
number SPL-20968. AS Jiiaiis cortect. 

Q. Is that the number assigned to the primary 
policy of the new policies? A. Yes. 


Mr. Murman: At this time I offer in evidence 
as [21] plaintiff’s exhibit next in order the copy 
identified by the witness. 
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The Court: It may be admitted. 


(The document was marked Plaintiff’s Ex- 
hibit 2 in evidence. ) 


Q. (By Mr. Murman): You said there was a 
filing made with the ICC. Was that made by the 
San Francisco office? 

A. No. All ICC filings are controlled by our New 
York office, at our direction, of course. 

Q. What is the procedure as to the ICC filing, 
for the information of the Court, in connection with 
this particular filing, do you recall? 

A. Well, we usually send a wire or memorandum 
to our home office to instruct them to file the ICC. 
They will file it and then they will confirm that 
filing to us. They will send us a form letter that 
the filing has been made. 

Q. That is all you receive hack which you would 
have in your file here, that such a filing was made? 

A. That is eorreet. 

Q. And again, the filing is limited to the primary 
policy, is that correct ? Aime HOS: 

Q@. I think IT asked that before. I am sorry. 

mw. Yos. 

@. At this time. Mr. Mettaha, [ show vou what 
purports to be a telegram from vou to the New York 
office of vour company, [22] together with a reply 
from that office to vour office, to vour attention, a 


telegram 
T believe, your Honor, [ have anticipated a matter 
here. I think IT have the wrone telegram, and the 
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wrong answer. I will have to withdraw the offer at 
this time. 

Mr. Eisner: May I have that, counsel, please? I 
want to use it. 

Mr. Murman: I am going to offer it later on. I 
am not going to withhold it, but it is in the wrong 
chronology. 

Mr. Eisner: I want to make a note of it. 

Mr. Murman: All right. 

Q. I don’t seem to have such a wire and letter 
here in my file, Mr. Mettalia. Do you recall one hav- 
ing been sent and received back in this case? 

A. Qh, yes. 

Q. Now, was that wire sent about the time that 
the filing was made with the Railroad Commission 
of California ? A. Yes. 

Q. Do you know whether or not that filing was 
made before the expiration date of SPL-1457? 

A. Yes. 

Q. That is, the filing with the ICC? 

fae am sure of it. 

Q. Did that filing refer to SPL-20968, the pri- 
mary, new policy? [23] A. Yes, sir. 

Q. Referring to Plaintiff’s Exhibit 1 in evidence, 
the identified signature of Mr. Van Horn, I see 
under that signature ‘‘9/25/46.’’ Did you receive 
the notice back with that signature and date en- 
dorsed on it as ‘69/25/46’’? A. Yes. 

Q. What if anything did you do after vou re- 
eeived the Bureau approval ? 
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A. We proceeded with the issuance of the poli- 


Q. To whom were the policies given? 

A. Bayly, Martin & Fay. 

@. <Any one individual in that organization? 

A. Oh, I don’t know. I suppose—— 

Q. Not what you suppose. Do you reeall whether 
they were sent by a letter of transmittal, or was it 
a manual delivery? 

A. It was a manual delivery. 

Q. It was a manual delivery? A. ies: 

Q. ‘To Bayly, Martin & Fay? 

A, Davis corre¢s. 

Q. But vou don’t know at this time to whom that 
delivery was actually made? A. No, I don’t. 

Q. At this time, Mr. Mettalia, [ show you policy 
No. SPL-20968, which purports to be the original 
policy, and ask you [24] whether or not vou can 
identify it as such and as one of those two policies 
delivered to Bayly, Martin & Fay. 

A. That is correct. This is the orginal policy. 

Mr. Murman: At this time, if the Court please. 
J] ask that the pohey identified by the witness be 
marked Plaintiff's exhibit next in order in evidence. 

The Coutt: Admitted. 

(The policy was marked Plaintiff's Exhibit 3 
in evidence. ) 

Qo. GBy Mr. Munman): I also show you, Mir. 
Mettalia, policv No. SPL-20950, which purports to 
he the original pohey, and ask vou whether or not 
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that is one of those two policies delivered to Bayly, 
Martin & Fay at the time you stated. 

A. That is correct. 

Mr. Murman: I make a similar offer as to this 
policy, your Honor. 

The Court: What is that? No. 209502 

Mr. Murman: Yes, your Honor, 20950. 


(The policy was marked Plaintiff’s Exhibit 4 
in evidence. ) 


My. Murman: At this time, if the Court please, 
I would like to call to your Honor’s attention the 
fact that on the face and in the endorsements of this 
policy it is provided that the rate is subject to final 
audit. 

@. Attached to the policy as an endorsement is 
a printing entitled ‘‘ Premium periodically adjusted 
for casualty payroll policies only.’’ This reads, ‘‘It 
is hereby agreed that each [25] months the premium 
for the preceding period of the policy shall be de- 
termined upon the actual basis for such period, and 
the insured shall immediately pay the additional 
premium due. In accordance with the provisions of 
the policy the insured shall file with the company 
promptly upon the completion of each of such 
periods, a written statement of the actual basis of 
the premium for the said period. It is further 
understood and agreed that the advance payment 
made by the insured on account of the premium for 
this policy shall not be credited until the last pay- 
ment under the foregoing endorsement is due. This 
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endorsement shall not be binding upon the company 
unless countersigned by a duly authorized repre- 
sentative of the company.’’ 

Then it bears the proper dates and countersig- 
nature: 

Mr. Eisner: What is the number of that rider, 
please ? 

Mr. Murman: It doesn’t bear a number, Mr. 
Tisner, but does have a form number. It is the first 
endorsement under the face of the policy and it is 
Form No. L-1403D. 

Special endorsement No. 7 attached to the policy 
reads as follows: ‘‘In consideration of the premium 
at which this policy is issued it is hereby understood 
and agreed that the policy does not apply under 
coverage ‘A’ except with respect to the ownership, 
maintenance or use of automobiles while away from 
premises owned, rented o1 controlled by the named 
insured or the ways immediately adjoining.”” Under 
that appears [26] ‘‘ Premium determination. Esti- 
mated annual gross earnings.”’ 

Q. Mr. Mettaha, do you recall where that esti- 
mated annual eross earnings came from that appears 
there in the policy, $1,500,000 ? 

A. Well, it would be one of two ways we got 
that, either from the broker or our previous annual 
overall audit that we made. 

Mr. Murman: ‘Then it is provided, your Honor: 
“Rate per $100 of gross earnings, $2. Estimated 
annual preminm, $30,000.°" Under that in regular 
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typewritten language is this: ‘‘ Final premium to be 
determined by audit.’’ That bears the dates, as do 
the other endorsements, and countersigned signa- 
tures. 

There is also attached hereto as an endorsement 
the endorsement showing the filing with the ICC. 
That is as to the primary insurance. It, by the way, 
your Honor, referred on the face of the policy to 
‘*Hxcess’’ by ‘‘Number of preceding policy, SPL- 
1457. See also SPL-20950.’’ The excess policy, 
which bears the lower number, SPL-20950, has a 
similar endorsement exactly the same as the en- 
dorsement I read to you first on the other policy, 
vour Honor. That again bears the same form num- 
ber, Mr. Eisner. No endorsement number. 

Now, the endorsement that is similar to the one I 
read in the preceding policy, vour Honor, that was 
numbered 7, is in this policy numbered No. 10, and 
it provides: ‘*Premium determination, estimated 
annual gross earnings, $1,500,000.’’ [27] The same 
figure. ‘‘Rate per $100 of gross earnings, $.20. Esti- 
mated annual premium, $3,000. Final premium to 
be determined by audit.” 

This, of course, is the excess policy, but it has the 
same endorsements in it in connection with the de- 
termination of the premium. 

Q. Now, Mr. Mettalia, as to Plaintiff’s Exhibits 
3 and 4, the policies in question, there appears on 
the face of each that the policy period is from 
September 1, 1946, to September 1, 1947. Can you 
state whether or not there was any different poliev 
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period than that appearing on the face of these 
contracts ? AL No, there wasn’t. 

Q. <Are you referring to the beginning of the 
period or the end of the period ? 

A. Both. JI mean, the policy was effective Sep- 
tember 1, 1946, and expired September 1, 1947. 

Q. Would there be any way that that policy, that 
policy period would be shortened ? 

A. Only by a cancellation notice or by endorse- 
ment, which must be acknowledged by the msured. 
That is the only two ways I know of, or if the policy 
is returned for cancellation. 

Q. Were either of those two ways followed in this 
particular case? &. Yes. [28] 

Q. Which of the two? 

A. We sent out cancellation notices. 

Mr. Murman: Do you have those original notices, 
My. Eisner? 

Mr. Eisner: Yes. 

Mr. Murman: I think they were included in my 
demand. 

Mr. Eisner: Yes, I have them. 

Q. (By Mr. Murman): Myr. Mettalia, I show 
you what purports to be a cancellation notice dated 
December 19, 1946, addressed to California Motor 
Transport people, bearing all of the names on the 
reverse side, and referring to policy No. SPL-20968, 
and stating the cancellation takes effect on the 21st 
dav of January, 1947, at 12:01 a.m. standard time. 
TL ask vou if that can be identified by vou as the 
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notice sent to the defendants in this case in con- 
nection with that particular policy. 

A. ‘That is correct. This is the notice. 

Mr. Murman: I offer this in evidence as plain- 
tiff’s exhibit next in order. 

Mhe Court: No. 5. 


(The cancellation notice was marked Plain- 
tiff’s Exhibit 5 im evidence.) 


Q. (By Mr. Murman): I also show you, Mr. 
Mettaha, a similar notice, similarly dated, in all 
respects the same except for the policy number, 
SPL-20950, and ask you if vou identify that as such 
a notice. [29] A. That is correct. 

Mr. Murman: I offer this in evidence as plain- 
tiff’s exhibit next in order, your Honor. 

the Court: No. 6. 


(‘The notice of cancellation was marked Plain- 
tiff’s Exhibit No. 6 in evidenee.) 


Q. (By Mr. Murman): Afr. Mettalia, in con- 
nection with the notices of cancellation you have 
just identified, was there a notice of cancellation 
filed with the Railroad Commission as to primary 
policy SPL-20968 ? A. Yes, there was. 

Q. I show you at this time what purports to be 
a copy of such a notice, referring to policy No. 
SPL-20968, and referring to the defendants in this 
case, and ask you if vou ean identify that as a copy 
of the notice which was filed? 

eeelaniceeis COEreCt. 

Q. When you filed the original, it did not bear 
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the stamp up there, up in the left-hand corner, 


did it? A. No, it didn’t. 
Q. That was stamped on the copy at the time 
the filing was made? A. That is*correct. 


Mr. Murman: Your Honor, it is stamped there, 
‘‘Railroad Commission, State of California, Decem- 
ber 20, 1946, Transportation Department, Truck 
and Stage Division.’’ And the [80] notice on its 
face shows the cancellation to be effective as of the 
saine date the notice is given, January 21, 1947. | 
offer this in evidence as plaintiff's exlibit next in 
order. 


(The document was marked Plaintiff’s Ex- 
Inbit 7 in evidence. ) 


Q. CBy Mr. Murman): Now, Mr. Mettalia, was 
there a cancellation given to the ICC? 

A. Yes, there was. 

Q. In what manner was that notice given? 

A. We notified the home office to send out the 
insurance notice to the ICC. 

Q. How was that notification given to the home 
office, do vou remember ? 

A. I believe by wire. 

Q. By wire? Did vou receive back word that 
that cancellation had oceurred ? A. Vor 

Mr. Mutman: Do vou have those? 

Mr. Eisnet: Yes, I have. 

Q. (By Mr. Murman): At this time I show 
vou. Mr. Mettalia, what purports to be copy of such 
wire and the original of sueh reply, referring to the 
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cancellation of the filing with the ICC, and ask you 
if you identify those documents as purporting to be 
what I just referred to. 

Ay ‘What ie’correct. [31] 

Mr. Murman: At this time, if the Court please, 
I offer these two documents collectively as plain- 
tiff’s exhibit next in order, sinee they both apply 
to this same action. 


(The documents were marked Plaintiff’s Ex- 
hibit 8 in evidence. ) 


Q. (By Mr. Murman): Now, Mr. Mettalia, your 
particular duties have to do with the knowledge of 
claims filed, do they? A. Yes, they do. 

@. Can you state whether or not any clans 
were filed by the defendants in this case under the 
policies or either of them which are now Plaintiff’s 
Exhibits 3 and 4 m evidence, namely, SPL-20968 
and SPL-20950, during the time elapsing between 
September 1, 1946, and January 21, 1947? 

My. Eisner: Just a moment. We object to that 
as calling for a conclusion of the witness. The 
witness can testify as to whether or not claims were 
filed, and the claims will speak for themselves, but 
the statement as to whether or not the claim was 
filed under these policies or whether they were filed 
under a binder would call for a conclusion of the 
witness. 

The Court: I think that objection is good. 

Mr. Murman: I think that is correct, your Honor. 
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The Court: Reform your question. 

Mr. Murman: Yes, your Honor. [32] 

Q. Mr. Mettalia, can vou state whether or not 
any claims were filed with the plaintiff in this case 
during the time elapsing between September 1, 1946, 
and any date thereafter? 

A. Yes, there have been. 

Q. In this area, My. Mettalia, vou have one office 
or more than one office with whom the defendants 
in this case would do business under these policies? 

A. We have one office. 

Q. One office ? A. Yes, 

@. Where is that office? 

A. 60 Sansome Street. 

Q. Is there another office in the State of Cali- 
fornia ? 

A. Yes, we have several offices other than the 
one in this area, 

@. Where is that office? 

A. We have one in Los Angeles, one in Fresno, 
one in Oakland, and one in Bakersfield. 

Q. Do you know whether or not claims were 


received by those other offices? a. “YGR ec 
Q. Claims that are received in the Los Angeles 
office, are they sent to San I*rancisco ? a DMC, 


Q. Claims that are received in the Fresno office, 
are they [83] sent to San Franeisco ? RING, 

QM. Claims that are received in the Oakland office, 
are they sent—where are they sent? 

A. The Oakland office, 
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Q. Does San Francisco have any knowledge of 
those claims in Oakland ? A. Yes. 

Q. Does San Francisco have any knowledge of 
the claims filed in the other offices you mentioned ? 

A. Yes. 

Q@. Do you know, My. Mettalia, from your 
records as to how many claims were received by the 
company from the defendants in this case after 
september 1, 1946? ee NUES: 

@. How many? Jee alo) 

Q. 98. And do you know from the files of your 
office as to how much money was paid out on those 
claims ? A. About $7800, I believe. 

Q. That is in round numbers? A. Yes. 

Q. And those claims were all claims that arose 
after September 1, 1946, and were paid after that 
date, is that true? A. That is correct. [34] 

Q. So far as you know, there are no further 
claims outstanding, is that correct. 

eee Pitt 1S correct. 

The Court: We will take a five-minute recess. 


(Recess. ) 


Q. (By Mr. Minman): Mr. Mettaha, I show vou 
what purports to be claims filed with the plaintitf by 
the defendants im this case, and ask you whether ov 
not you identify the documents which I have handed 
to you as such. A. That is correct. 

Q. Are they all of the claims? 

A. No, they are not. These are the claims that 
were submitted to our San Francisco office. Don't 
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include the other claims offices that we have in this 
territory. 

Q. Do you know what if anything happened to 
those other claims? 

A. Yes, all other claims offices, they submit their 
reports to our home office. See, they are more or less 
field claims offices. 

Q. But these were written in San Francisco and 
are being produced as a portion of the claims that 
were filed? Ae Ua as cortecr: 

Q. Over what period do those you have in vour 
hand extend? When is the date of the first claim? 

A. September 1, 1946. [85] 

Q. What is the date of the last claim? 

A. January 20, 1947. Do vou want the last date 
of accident? 

Q. Yes. 

A. January 20, 1947. Then we have a ¥epom@or 


elaim 

Q. Is that an additional claim you are referring 
to now? 

A. Yes. Then we have another date of accident, 
November, 1946, and that was reported December 4, 
1947. 

Q. Did you receive the report of that claim of 
accident which happened in November, 1946, in 
December, 1947? Ts that correct? 

A. Thatis correct. 

Q. What happened to that claim? 

A. This was a suit for $15,000 and we defended 
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it, and successfully, for the California Motor Trans- 


port, 
Q. That was reported to you in December, 1947, 
is that correct? A. Yes, sir. 


Q. You then took the defense of it and success- 
fully defended it, is that correct? 

Ae iat is cortect. 

Q. You expended money in the defense, did you? 

A. Yes, we did. 

Q. There are vouchers attached there to that. 
Do you have the total of those vouchers? 

A. Yes. [36] 

Q@. What is the total amount expended? 

ee 011.77. 

Q. That was paid by the plaintiff in the defense 
of the defendants’ lawsuit as shown by that claim, 


is that correct? A. That is correct. 
Q. So that you got what we call a defendants’ 
result there? Ae Ves, SIT 


Mr. Murman: At this time, if the Court please, 
J] offer in evidence collectively as plaintiff’s exhibit 
next in order the claims filed, identified by the wit- 
ness, and ask that thev be so marked. 

The Conrt: Very well. 


(The claims were marked Plaintiff’s Exhibit 
9 in evidence. ) 


Mr. Murman: You may ¢ross-examine. 
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Cross-Examination 


By Mr. Eisner: 


Q. Mr. Mettalia, vour company had been doing 
business with Bayly, Martin G Fav for a great 
many years, isn’t that true—Fidelity and Casualty 
Company ? A. I believe so; I am not, sire. 

Q. There was a policy that the California Motor 
Transport Company had from September 1, 1945, to 
September 1, 1946? A, That is correct, 

Q. I am going to show you this policy No. 1457, 
and ask if you can identify it as the policy of the 
California Motor [87] Transport Company that was 
in existence from September 1, 1945, to September 1, 
1946? A. That is coirect 

Mr. Eisner: You are familiar with that, counsel ? 

Mr. Murman: Yes. 

Mr. Eisner: We offer this policy in evidence as 
Defendants’ exlnbit. 

Mr. Murman: ‘To which we object as incompe- 
tent, irrelevant and immaterial, not binding upon 
the plaintiff, not within the issues of this case. 

The Court: Overrule the objection. That is Ex- 
hibit A. How are you going to mark them? 

The Clerk: I didn’t thmk I would distinguish. 
I thought I would mark it just Defendants’ Exhibit. 
You think it should be distinguished ? 

‘Thre Cougt: Lthanieso. 

Thé Cletk: This will he Defendants’ Exhibit A. 
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I will mark the third party defendant’s exhibits 
with double letters. 


(Policy No. SPL-1457 was marked Defend- 
ant’s Exhibit A.) 


Q. (By Mr. Eisner): It is the practice of the 
insurance company, prior to the time that a policy 
of an insured expires, to issue or get out a renewal 
policy so that it can be effective as of the date of 
expiration of the original policy, isn’t that true? 

fe es, that is correct? [38] 

Q. Now, then. in this instance you began talking 
with Mr. Cantlen and Bayly, Martin & Fay some- 
time prior to September 1, 1946, that is to say, some- 
time in August? A. That is correct. 

@. Early in August, was it? AW Wes 

Q. You discussed with Mr. Cantlen the rate that 
should be applicable to the policy if renewed for 
another year; that is true? A. That is correct. 

@. And do I understand from you that prior to 
September 1, 1946, you came to an agreement with 
Mr. Cantlen that the rate for the renewal policy 
during the succeeding vear would be $2.20? 

A. That is about right, yes. 

Mr. St. Clair: What was that answer? 

A. Yes. 

Q. (By My. Eisner): In other words, prior to 
September 1, 1946, you had then—and I mean the 
Fidelity and Casualty Company—come to a definite 
agreement with Myr. Cantlen as to what the rate of 
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premium would be for the policy during the succeed- 
ing vear? 

A. Subject to home office approval—subject to 
the approval of the National Bureau of Casualty: 
and Surety Underwriters and submitting the return 
to the home office for [89] our formula. 

Q. So far as Mi. Cantlen was concerned, he was 
satisfied that the rate during the succeeding vear 
would be £2.20, is that correct? 

A. If it were approved by the National Bureau. 
In other words, we couldn’t agree on any rate at all 
unless the Bureau so advised us to use that rate. 
We had assumed the National Bureau would go 
along on that rate. 

Q. Yes. Well, then, to restate that, vou had an 
agreement with Mr. Cantlen as to what the pre- 
mium would be, which was $2.20, subject to the ap- 
proval of the National Bureau? 

A. Ua Tsicomrect. 

Q. After September 1, 1946, vou had no further 
negotiations with Mr. Cantlen respecting the rate of 
premium upon this poliey for the renewal during the 
succeeding year? me. 1 didi 

Q. Yes. I am restating vour testimony. 

A. Periodically Ma. Cantlen eame in the office to 
see us. 

@. | understood you to say that so far as Mr. 
Cantlen was concerned, you had an agreement with 
Mr. Cantlen prior to September 1, 1946, that the rate 
upon this renewal would be $2.20, subject to ap- 
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proval of the National Bureau? 

A. That is correct. 

Q. I will ask you the question again: After 
September 1, did you have any further negotiations 
with Mr. Cantlen as to [40] what the rate would be 
during that succeeding vear, September 1, 1946, to 
September 1, 1947? A. No. 

Q. Very well. Now, then, Mr. Mettalia, in policy 
No. 20946, which has been introduced in evidence, 
vou called attention, or your attention was called to 
the fact it provides for an annual audit? 

Mr. Murman: May I interrupt? I don’t think 
there is a 20946. I think you have the wrong num- 
ber. 

Mr. Eisner: Very well, that may be No. 20968. 

Pe Yes. 

@. I wish to make clear what those annual audits 
are. That annual audit was an audit that was made 
by the insurance company of the books of the in- 
sured as of the expiration of the insurance period 
in order that the insurance company could be sure 
that the insured had properly reported its gross 
earnings for the insured period, is that correct? 

A. No, you are wrong. 

Mr. Murman: I object to this on the ground that 
this witness would be giving his conclusion, as he 
is not in the auditing department, vour Honor. He 
is in the underwriting department. I may say, we 
have a man from the auditing department and he 
will be produced as a witness and can testify from 
his own personal knowledge. Furthermore, the 
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question is complex and compound and I don’t un- 
derstand it myself. But [41] this witness isn’t capa- 
ble of answering it. 

The Court: I don’t think the question is com- 
plex. It may be ealling for his conclusion, but the 
man said ‘‘No,’’ so I will allow it. He said ‘‘No.” 

Mr. Murman: I didn’t hear the answer, 

Q. (By Mr. Eisner): Do vou know? 

A. No. 

Q. Do vou know, Mr. Mettaha, the meaning of 
the provision of the pohey that there shall be an 
audit by the company at the expiration of the in- 
surance period in order to determine what the gross 
premium is ? 

A. It isn’t—the andit isn’t made for gross 
premiums alone. I think I know what you are trying 
to get me to explain. 

Q. What is it made for? 

A. <A contract of this type, as we had it before, 
is a broad form liability policy, and it is based on 
certain exposures that are developed at the time we 
issue the contract. When an auditor goes to make 
an audit, the meaning of that audit is to piek up 
the payrolls, receipts, and any other exposures that 
the insured may have entertained during that 
period. If I may explain further, vour Tonor, by 
this | mean if he decides to buy a hotel, we pick 
up that exposure beeause he is antomatieally covered 
under the original eontract. That is part of what the 
auditor does when he goes ont to make that [42] 
audit. and that is in the provision of the contract. 
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Q. Then the purpose is, Mr. Mettalia, to ascer- 
tain what are the gross receipts from any source of 
the insured to which the premium should be applied 
at the rate specified in the policy, is that correct? 

A. That is correct. 

@. Now, then, Mr. Mettalia, this rate of 
premium, you say, was referred to the National 
Bureau? A. That is correct. 

Q. On September 19-——— 

A. ‘That is correct. 

Q. ——1946? A. Yes. 

Q. On August 27, 1946, did the Fidelity and 
Casualty Company issue a binder to the insured ? 

A. Yes, sir, we did. 

Mir. Eisner: Can you produce a copy of the 
binder, please? 

My KRiurman: Yes, I can. We don’t have the 
original. I understand the original was delivered 
to the assured, but we have a copy of it. 

Mi. Eisner: Thank you. We can use a copy. 

@. IJ show you this photographie copy and ask 
you if vou recognize it as the photographie copy of 
the binder that was issued to the California Motor 
Transport Company on August 27, 1947? [43] 

pee Uihat iS Colrect. 

@. 1946, rather. oe Uaeicecorrect, 

My. Eisner: We offer this binder in evidence as 
defendants’ exhibit next in orde\. 

Mr. Murman: No objection. 

mt. Clair: No objection. 
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(The binder was marked Defendants’ Exhibit 
B in evidenee. ) 


Q. (By Mr. Eisner): As I understand it now, 
Mr. Mettalia, you received an approval from the 
National Bureau, to which you referred this pre- 
mium, about September 27, was it? 

A. Approximately, ves, 27th or 28th; September 
27 ors: 

Q. ‘Then, Mr. Mettala, it was after September 
28 in 1946, as I understand it, that the policies, 
Plaintiff’s Exhibits 3 and 4, were delivered to Mr. 
Cantlen ? Ae By cs, 

Q. Approximately when were they delivered to 
Mr. Cantlen, according to your best recollection ? 

A. May I see the policies? 

Q@. Certainly. It is 20950. 

A. I would say one of the policies was—let me 
see; that is about October 1, approximately October 
1, maybe October 2. But that needs a little expla- 
nation, because I am basing it on the day we rre- 
pared these policies and was, in other words, the 
date the typist types these poles and then sub- 
mits them [44] to us for review, and we don’t have 
anything here to show the exact date, so I would say 
on or about the end of September or beginning of 
October. 

@. Now, then, at the time that you delivered 
those policies to Mr. Cantlen, did you at the same 
time deliver to Mia. Cantlen a retrospective agree- 
ment? A. wees Tdid. 
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Mr. Eisner: I will ask counsel to produce this 
retrospective agreement. 

Q. I show you this document and ask you if it 
is the retrospective agreement that you at the same 
time delivered to Mr. Cantlen. A. Yes, I did. 

Mr. Eisner: We offer this document in evi- 
dence as defendants’ exhibit next in order. 

Mr. Murman: ‘To which I object on the ground, 
may it please the Court, it was never executed by 
the defendants and therefore is not in the issues of 
this case. 

The Court: Well, it may have some bearing on 
the issue that Mr. Eisner raised. I will admit it. 


(The agreement was marked Defendants’ Ex- 
hibit C in evidence.) 


Q. (By Mr. Hisner): Now, Mr. Mettalia, you 
presented this retrospective agreement and the two 
policies to Mr. Cantlen at one time, did you 
not? [45] A. I believe so. 

Q. And you requested that the insured sign 
this retrospective agreement as a condition to the 
policies becoming effective, did you not? 

A. No, absolutely not. 

Q. Well, Mr. Mettalia, didn’t you request Mr. 
Cantlen to have the insured sign the retrospective 
agreement ? A. Yes. 

Q. By the way, in order to make it clear, this 
retrospective agreement was an agreement whereby 
the amount of premium would either be raised to 
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150 per cent or lowered to 50 per cent of its—of the 
agreed amount, dependent on the loss experience of 
the insured; is that correct ? 

A. Plus other factors, acquisition cost and pro- 
duetion cost, and so on. 

Q. Do I understand you to say you didn’t ask 
Mr. Cantlen to have the insured sign this retro- 
spective agreement? 

A. No, I didn’t say that, Mr. Hisner. 

Q. What did you sav to Mr. Cantlen when you 
gave him this retrospective agreement at the same 
time that you gave him these policies? 

A. That we wanted to aecept the policy on—we 
wanted that signed so that that would be part of 
the renewal policy. A retrospective rate basis is 
more or less to the advantage of the msured by sign- 
ing such an agreement. Of course it [46] could be 
the other way, too. 

Q. Could be the other way, too? 

A. It is possible, yes. 

Q. Isn’t it a fact you asked Mr. Cantlen at the 
same time to have the insured sign this agreement ? 

me Ves: 

Q. You did? Now, then, Mr. Mettalhia, this ret- 
rospective agreement was never signed, was it? 

im ats COTTcet. 

Q. Did Mr. Cantlen tell you that he submitted 
the retrospective agreement to the chent, the in- 
sured ? A. Yes. 

Q. Did Mr. Cantlen tell you that the msured 
refused to sign the retrospective agreement ? 
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oe 1s, 

Q. Was it after the insured refused to sign the 
retrospective agreement that the Insurance was can- 
celled by Fidelity and Casualty Company ? 

A. Yes. 

@. Was the insurance cancelled at the request 
of the insured because the insured was not willing 
to take and sign the retrospective agreement? 

A. What was that? 

Q. Was the imsurance cancelled at the request 
of the client, California Motor Transport Com- 
pany? [47] A. No. 

Q. Because it wasn’t willing to sign the retro- 
spective agreement ? A ING, 

Q. I show you Plaintiff’s Exhibit 8, and I eall 
your attention to this language, which is a telegram 
dated December 19, 1946, from C. A. Mettalia, Su- 
perintendent, Casualty Department, Fidelity and 
Casualty Company of New York, to Mr. Frank G. 
Haley, Superintendent, Automobile Department, 
Fidelity and Casualty Company of New York, 
“California Motor Transport SPL-20950 and 20968. 
Request home office send cancellation notice to [CC 
effective January 21 stop Insured refused to sign 
retrospective agreement.”’ A. Yes. 

@. Was the reason for the cancellation that the 
insured refused to sign the retrospective agreement ? 

A. You didn’t finish that wire, did you? 

©. I will tead the rest of it: “Fidelity bonds 
were not renewed with us as originally agreed Stop 
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Railroad Commission notice will be sent from this 
office.”’ tee Yes 

Q. J will ask you again if the reason for the 
eancellation was that the insured refused to sign 
the retrospective agreement. A. Yes. [48] 

Q. That was the reason, wasn’t it? 

A. Partly the reason. 

@. All tight. Wihet did yon refeT to when you 
said, ‘Fidelity bonds were not renewed with us 
as originally agreed ?”’ 

A. When this risk, when he was told on what 
basis we would write the entire account at, we had 
used a rate we would accept based on all our overall 
volune of business from the insured. We had 
hoped that the Bureau would go along with us in 
using that rate. Normally the Bureau would go 
along and accept that rate, particularly because of 
the rate, the tremendous rate merease prior to 
September 1, 1946. In onr negotiations we ne- 
gotiated that way. 

Q. As I understand it, then, the meaning of 
that language is that the Fidelity and Casualty 
Company had hoped to receive the bond business 
from the insured, is that right ? 

A. In other words, we had hoped to get out of 
the red. We had lost. 

Q. Did the fact that you did not receive the bond 
business have anything to do with the cancellation ? 

wy Y@s, partly. 

@. Then the joint reasons for the cancellation 
was the fact that the retroactive agreement was not 
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signed by the insured, and that you had not received 
the Fidelity business from the insured ? 

A. ‘That is another reason. [49] 

Q. Two reasons. Now, then, Mr. Mettalia, your 
answer—excuse me. The complaint in this case 
states that the policies were issued, made, executed 
and issued on or about September 1, 1946, is that 
correct ? A. The policies were? 

Q. Yes. 

A. Binders were issued, which is the same as a 
policy. 

Q. Just a moment. A binder was issued on 
August 27, 1946? A. That is correct. 

Q. Then on about October 1, 1946, you say you 
delivered these policies to Mr. Cantlen? 

A. Yes, that is correct. 

Q. I am asking you if it is a fact that these 
policies were issued on or about September 1, 1946. 

Mr. Murman: ‘To which I object on the ground 
that the policies are the best evidence of what dates 
they cover and the period of time in which the 
insurance was in force and when they were issued. 

The Court: What is the date of the policy? 

The Witness: September 1, your Honor. 

Mr. Murman: Would your Honor wish to see 
them ? 

The Court: No. 

Mr. Murman: The dates are September 1 in each 
case, your Honor. The policy period of September 
1, 1946, at 12:01 o’clock is stated on the policy. [50] 

The Court: Well, I feel that they are quite 
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elear, that they may not have been actually signed 
on that date, but thev were intended to relate back 
to September 1, 19-46. 

Q. (By Mr. Hisner): Well, one thing I want 
to make clear, Mr. Mettaha, by whom was this 
binder signed? 

A. One of our employees. This is a copy of the 
original binder. 

Q. This does not bear the signature? 

mx. 9 No, 

@. Was that binder delivered to Bayly, Martin 
& Fay? A. Yes. 

QQ. The orginal of it? 

A. I assume that it was. 

Mr. uisner: I just want to call the Court™ 
attention to the fact that this binder—I think we 
should do that at this time—that it says, the binder, 
‘‘Pending renewal of Policy No. SPL-1457.”" 

A, at is correct. 

Q. And it is dated August 27, 1946? 

m Yes. 

Mi. Murman: I think vou should read the Jan- 
euage in the latter part there, Mr. Eisner. 

Nee iener: Woureatiy if wouswish, 

Mr. Murman: IT mean, that is, I think, in connec- 
tion with the point vou are making and should he 
before the Court [51] if there is going to be any 
point made. 

MY. iste: | won't read the entire binder at 
this time. 


vs. The Fidelity and Casualty Co. 1id 


(Testimony of Charles A. Mettalia.) 

Mi. Murman: May IJ at this time read that last 
paragraph, then? Do you mind? 

Mr. Eisner: I will read it, if you want it. 


“Tf the company accepts the risk, the policy 
issued shall supersede this binder, and the 
policy term shall begin on the binder date. If 
the risk is not accepted, this binder may run 
to expiration, or the company may cancel by 
mailing notice to the insured and to the broker 
(or agent) upon whose application it was issued. 
A premium charge at the rates and in com- 
pliance with the Rules of the Manual of Rates 
in use by the company when this binder be- 
comes effective will be made for the time this 
binder is in effect if no poley of insurance 
in place hereof is issued and accepted by the 
insured. Not valid unless duly signed.’’ 


Mi. Murman: Thank you. 

Q. (By Mr. Eisner): This is a bona fide printed 
form of binder used by the insurance company? 

A. It was a common binder and just like the 
policy. 

Q. It is a printed form of binder that is filled 
in? AS Yes: 

Mr. Murman: The binder speaks for itself, vour 
Honor. [52] 

Myr. Eisner: It does speak for itself. 

Q. Now, Mr. Mettaha, was there any notice 
ever given of the cancellation of that binder? 


A. Was there anv notice? 
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Q. Yes, any notice ever given to the insured of 
the cancellation of that binder. 

Mr. Murman: That is incompetent, irrelevant 
and immaterial, since the binder provides on its 
face it will be superseded by the policy issued, and 
that binder is not issued if the policy is issued. 

Mr. Eisner: Just a moment. Our thought is 
that the binder was never superseded by a_ policy | 
and the policv never became effective. | 

The Court: I understand the point. I will let | 
him answer the question. | 

A. Was notice sent to the insured, is that what | 
you asked? 

Q. (By Mr. Hisner): Yes, cancelling the binder. | 

A. ING: | 

Q. Mz. Mettalia, policies 20968 and 20950 pro- 
vide for a deposit premium to be paid, do they not ? 

A. Yes. 

Q. And the deposit premium was to be paid at | 
the time the policies became effective ? | 

A. Not necessarily, no. 

Q. Well, all of your policies that the insured 
had provided [53] for deposit premiums, did they 
not? A. I don’t know. 

Q. Well,— 

A. Policies of our company had deposit pre- 
nuums, yes. 

Q. And the Fidelity and Deposit Company has 
requested payment by the California Motor Trans- 
port Company of a deposit premium ? 
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A. You mean the Fidelity and Casualty Com- 
pany? 

Q. Yes. A. I don’t know. 

Q. Did you ever request payment from Mr. 
Cantlen or Bayly, Martin & Fay? 

A. ‘That isn’t in my department. 

: Q. Well, do you know whether or not any pay- 
‘ment of deposit premium was ever made? 

A. Limagine so. I don’t know. 

Q. Well, will you look to see whether or not 
any deposit premium was ever paid under that 
policy ? 

A. That would be up to another man in our 
department. I am not the cashier. 

Q. Now, then, did Bayly, Martin & Fay collect 
the premium for Fidelity and Casualty Company ? 

A. I don’t know. 

Mr. St. Clair: Just a minute. I object to that 
on the ground that it calls for a conclusion of the 
witness, the way [54] the question is framed. It is 
a conclusion as to whether they collected it ‘‘for.’’ 
That implies a relationship that has not been shown 
in the evidenee, or, in fact, expressly denied that 
there was any relationship. 

The Court: You can reframe it. 

Q. (By Mr. Eisner): Who collected the pre- 
miums from the insured under the policy ? 

Mr. St. Clair: If he knows. 

A. Who collected the premiums? 

Q. (By Mr. Eisner): Yes. 

A. I don’t know who collected the premiums. 
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Q. From whom did the insurance company, F1- 
delity and Casualty, receive the premiums under 
the policy? 

My Murman: Now, if the Court please, this is 
calling for a conclusion of the witness. He is not 
in the cashier’s department, he is in the automobile 
department. We have persons here from the com- 
pany who will testify to those activities. He is not 
competent to answer the questions. 

The Court: If he isn’t competent he can say he 
doesn’t know. After all, if he knows who received 
the premiums and from whom they received them, 
he can say so, and if he doesn’t know he ean state 
that. 

Mr. Murman: Yes, your Honor. 

Q. (By Mr. Eisner): Can you answer, Mr. 
Mettalia ? A. Bayly, Martin & Fay. [55] 

Q. And Bayly, Martin & Fay then collected the 
premiums from the msured and remitted them to the 
Fidelity and Casualty Company? 

A. I believe so. 

Q. Now, Mr. Mettalia, it is stated in the answer 
that the insured remitted monthly premiums pay- 
ments to the plaintiff—in the complaint, I should 
sey. A. Yes: 

Mr. Eisner: I will ask counsel to produee, if he 
will, please, Mr. St. Clair, the remittances and 
reports. 

Mr. Murman: T think you demanded I produce 
them. [ have eopies of them which T am quite 
willing vou should have. 
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Mr. Eisner: Very well. 

Mr. Murman: I don’t have the covering memos 
on them, just have the copies. 

Q. (By Mr. Eisner): Mz. Mettalia, did you re- 
ceive monthly from the insured, as alleged in this 
complaint, the reports of monthly receipts and re- 
mittance of premium as stated in the complaint? 

ES 

Q. Do you have the reports that were received 
from the insured and the remittances, or were they 
sent to Bayly, Martin & Fay? 

eet don t |kios. 

Q. Now, Mr. Mettaha, are you personally fa- 
miliar with the [56] reports that were made by the 
California Motor Transport Company—— 

A. No, I am not. 

Q. to Bayly, Martin & Fay? 

A. No, I am not. 

Q. Are you personally familiar with the reports 
that were made and remittances made by Bayly, 
Martin & Fay to Fidelity and Casualty Company ? 

A. No, I am not. 

Q. In other words, after this insurance—after 
these policies were delivered did you have ne 
to do A. Yes. 

Q. with these policies? 

A. Yes, definitely. 

Q. Did you receive or examine any of the re- 
ports that were made or premium from Bavly, Mar- 
tim & Hay? A. Now iscidme: 

Q. Who in your department did receive these? 

A. Our audit department. 
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@. Did you make any inquiry to find out whether 
or not, after September 1, 1946, premiums were 
being reported and paid by the California Motor 
Transport Company ? 

A. Our company is such that we don’t need that 
through that particular channel. In other words, 
T get a periodic review, usually semi-annually, to 
value a risk of this size, both for [57] premium, 
income, resources, and anything that may be out- 
standing with our engineering staff, and so on. 

@. Then you are not familiar with the reports 
that were made by Bayly, Martin & Fay? 

A. No: 

Q. Did you make any inquiry to find out whether 
ov not the deposit premium was paid that the 
policies called for? A. No. 

Q. Do I understand you to say that Mr. Cantlen 
accepted these policies, 20950 and 20968, on or about 
October 1, 1946? A. Approximately that date. 

Q. Did you ask Mr. Cantlen thereafter for this 
retrospective agreement ? An “Wos 

Q. Why did vou ask him for the retrospective 
agreement ? A. Why did J ask him? 

@. ‘Sees. 

A. So that we could get it executed and give 
the insured his copies, and so on. 

Q. Now, in this telegram, Mr. Mettalia, and 
your testimony, you say you cancelled the insurance 
because the insured did not sign the retrospective 
agreement? 

A. That is part of the telegram, sir. 

Q. Now, do you mean to say, then, that these 
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policies were in effect without the signing of this 
retrospective agreement? [58] 

A. Absolutely, ves, sir. 

Q. Did you so tell Mr. Cantlen? A. Ses. 

Q. Did Mi. Cantlen accept these policies with- 
out the signing o1 execution of the retrospective 
agreement ? 

A. Not only did Mr. Cantlen accept them, but 
the insured accepted them. 

Q. Why do you say the insured accepted them? 

A. Because there is an [CC and Railroad Com- 
mission filing. If he didn’t accept them, he couldn’t 
operate and the LCC and Railroad Commission file 
would have immediately pulled him off the road. 

Q. Regarding these filings, these filings were 
filed about August 27, 1946, were they not? 

A. That is correct, they were. 

Q. And they were filed before you had an agree- 
ment with Mr. Cantlen upon the rate that would 
prevail during the succeeding year, is that it? 

A. I don’t know if that is correct. I am not 
sure. 

Q. They were filed prior to the time that you 
say you had the approval from the National Bu- 
reau? A. That is correct, yes, sir. 

Q. They were filed at a time when the binder had 
been issued to the insured extending 1457, is that 


correct ? 
A. Yes. Can I add a little to that? [59] 
Om Ves. 


A. When binders are issued we automatically 
add those assigned policy numbers to satisfy the 
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ICC and the Railroad Commission. They do not 
accept them otherwise. If it isn’t satisfactory to 
the ICC file, they are fined $30 gross on that par- 
ticular file. 

Q. In other words, in order to satisfy the ICC 
and Railroad Commission there had to be a cer- 
tificate upon the file that the insured was covered 
by the insuranee company that was an approved 
COMPaliv, is that comrec. 

A. That is correct, yes. sit’. 

@. And in order to satisfy that requirement, 
on or abont August 27, 1946. vou made this filing 
with the Railroad Commission and the ICC and 
gave the fihng that would refer to the number on 
the poliey, is that it? 

a, ‘Viieis correct, yes: 

Q. Thereafter you referred the rate to the Na- 
tional Bureau, is that correct ? 

A. That is correct. 

Q. And agreed with the rate with Mr. Cantlen? 

A. That is correct. 

Q@. Now, you stated claims were filed by the 
insured after September 1, 1946? 

A. Yes, sir. As a matter of fact, on September 


1, 1946. 
Q. These clams were filed on certain forms, 
were they not? [60] As YY Gy sin 


Q. In other words, the insured had a form of 
report blank, is that correct, upon which he would 
make these returns? A. Yes. 

Q. [show vou one of these forms from Exhibit 
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No. 9 and ask you if that is typical of all of the 

reports of claims that were made by the imsured 
following September 1, 1946. A. Yes. 

 @Q. I call your attention to the fact that upon 

this return of notice of claim there is no reference 

to any policy number or any policy whatsoever. 

A. That is typical of any claims report. 

@. In other words, upon these reports that were 
made by the insured, and upon all of them, there 
was no policy number designated by the insured in 
the space that was left for policy number in this 
form of claim? A. No. 

Mr. Murman: ‘That is objected to as assuming 
something not in evidence. You asked if that was 
typical. Now you said it is on all of them. 

Mr. Eisner: I will ask this question: 

Q. So far as you know AS sy es: 

Q. ——upon all of the claims forms that were 
reported by the insured after September 1, 1946, 
were those claims in the form [61] that I am show- 
ing you at this time from this exhibit? 

A. No. 

Q. In what way did they differ? 

A. Some may have policy numbers. 

Q. So far as you know do any of them have 
the policy number ? A. Yes. 

Mr. Murman: The claim is the best evidence. 

Q. (By Mr Hisner): Can you see on anv of 
these policies where the policy number is upon the 
form of claim that is presented by the insured? 

A. (Examining documents): Well, there are a 
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few with the policy number written in pencil. How- 
ever, I assume from that, if I may, that that would 
be from our index file. When they get a claim they 
would have to allocate that claim to a particular 
policy. My answer is that most all aceident reports 
come in that way. 

Q. I am not asking you about all of them, I 
am asking about reports made—— 

A. ‘There are pencil notations put in there, and 
T don’t know whether that was put in by the insured 
or by the broker or our own cashier. You will 
notice there are some with the SPL-29058, or what- 
ever it is. 

Q. Now, Mr. Mettalla, these claims are type- 
written, are they not, that are presented by the 
insured ? A. Yes. [62] 

Q. And on a number of the claims that were 
presented, then, as I understand your first testi- 
mony, there was no policy number at all? 

A. That is» corrects 

@. And on some others you find the poliey mun- 
her filled in in pencil? A. That is correct. 

@. As I understand you, you don’t know who 
filled in that im pencil? “A. No, 1 wouldmay 

Q. You don’t recognize the writing? 

m& No. 

(). Or the figures. During this period there were 
98 claims presented, as I understand ? 

A. “aghat is comect. 

The Court: It is twelve o’clock. We will ade 
journ until two o’clock. 
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(Thereupon a recess was taken until 2:00 
fem. this date.) [63] 


Friday, September 30, 1949 


CHARLES A. METTALIA 
resumed. 
Cross-Examination 
(Continued ) 
oy Mr. Kisner: 

Q. Mr. Mettalia, I call your attention to special 
endorsement No. 8 on Plaintiff’s exhibit 4, which 
is one of the policies, and call your attention to this 
language: ‘‘Premium determination, owned and 
non-owned automobiles. Division No. 1—Retrospec- 
tive rating plan—Limits $10/20,000.’’ I will ask 
you if the words ‘‘retrospective rating plan’’ upon 
that endorsement refer to the retrospective agree- 
ment which was delivered by you to Mr. Cantlen 
simultaneously with that policy. 

The Court: Which exhibit number is that? 

The Witness: Exhibit 4. This is the primary 
policy? 

mine Coutt: No, it isn’t. 

The Witness: This is the accident policy. Pos- 
sibly so, yes. 

On (iy Mr iisner): Well, does 10 or doesn’t 
it. Mr. Mettalia? A. Sure. 

@. The words ‘‘retrospective rating plan”’ on en- 
dorsement 8 to this policy, which refers to the pri- 
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mary rating, states that a retrospective rating plan 
is applicable, doesn’t it? 

A. No, it does not. It just says, ‘‘ Premium de- 
termination, [64] owned and non-owned automo- 
biles, Division No. 1—Retrospective rating plan— 
Limits ten thousand, twenty thousand and five’’—— 

Q. Retrospective 

A. Wait and let me finish. Estimated annual 
gross earnings, $1,500,000. Rate per $100 of gross 
earnings, $2. Estimated annual premium, $30,000. 
But then it goes on and breaks it down, the Division 
No. 2, Iixeess Limits. In other words, the purpose 
of this endorsement is that your excess limit is a 
guaranteed limit on the guaranteed rate. It had 
to be broken down into this endorsement to show the 
retrospective rate, that is, the rate of $2, subject 
to the signing of the agreement. 

Q. In other words, the retrospective rating plan 
which has reference to Division 1 has reference to 
the speculative agreement of the same date, has 
it not? A. The premium. 

Q. Yes. I mean, the retrospective arrangement 
or plan mentioned here has reference to the retro- 
spective agreement which is dated September 1, 1946, 
the same date as the policy; that is true, isn’t it? 

A. Yes. 

Q. Is ita fact that this endorsement, Retrospec- 
tive Rating Plan, was upon this policy at the time 
vou delivered it to Ma. Cantlen ? 

A. I assume that all these endorsements were 
attached to the [65] policy. 
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Q. The fact is that this endorsement that had 
application to the retrospective rating plan on 
Division 1 was upon the policy at the time it was 
delivered ? A. On SPL-20950. 

Q. Now, Mr. Mettalia, I call your attention to 
this language of the retrospective agreement, which 
is Defendants’ Exhibit C: ‘‘Whereas, at the special 
instance and request of the insured and upon the 
security of this agreement, the company is about to 
issue to the insured the following policy: Automo- 
bile Liability Policy No. SPL-20968.”’ This policy 
No. SPL-20968 referred to in the retrospective 
agreement is the same policy numbered SPL-20968 
which is the Plaintiff’s Exhibit 3 in this case, is 
that correct ? A. I believe so. 

Q. Mr. Mettalia, you stated that the total claims 
paid after September 1, 1946, amounted to $7800? 

A. Approximately. 

Q. Well, those are your figures, are they not? 

A. That is correct, sir. 

Q. So far as you know, are they correct? 

A. I said approximately $7800. 

Q. That included claims that were sent to all 
places, not only San Francisco but to all of the 
offices of the company ? 

A. That is correct, wherever the accident oc- 
curred. [66] 

Q. Did that figure $7800 also include the $1,- 
671.77 which you say was paid out by the company 
as expense in connection with the defense of a law- 
suit which resulted favorably to the insured? 
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A. I believe so. 

Q. So that, then, $7800 is the total of expense 
of the company from and after September 1, 1946, 
in connection with this risk ? A. Yes*sr 

(). And the company has received, you testified. 
the premium reported by the insured from and after 
September 1, 1946, the sum of $9,131.13, is that 
correct ? A. I didn’t testify to that, sir. 

Q. Well, do you know how much the company 
has received in premiums that were received by the 
insured m that A 'No, 1 dart 

Q. from and after September 1, 1946? 

A. Wo, [done 

Q. Do you know that that is the amount set 
forth in vout Deport? 

Mr. Murman: That is immaterial. 

a. “Ro. 

Q. (By Mr. Eisner): My. Mettaha, vou stated 
that vou delivered these policies No. SPL-20968 and 
-20950 to Mr. Cantlen, together with the retrospec- 
tive agreement, on or about October [67] 1. Did 
vou ever ask Mar. Cantlen whether or not he would 


deliver—whether or not be had delivered either one 
of these policies to the insured? 

A. No, bedrdimt 

Q. Did Mr. Cantlen ever tell you he had not 
delivered either policy to the msured ? 

A. Several months tater. 

Q. When did Mr. Cantlen tell vou first, for the 
first time. he had never delivered either one of those 
policies to the insured? 
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A. I don’t recall ever hearing that statement 
from Mr. Cantlen. 

Q. You said it was told you several months 
later. Who told you? 

A. Several months later when we demanded the 
retrospective rating agreement to be signed, Mr. 
Cantlen said that the insured was not in agreement 
with the—that is, wasn’t willing to sign the agree- 
ment, and whether or not we could work up or 
revise or write up a new program, something like 
that. I don’t recall the exact words. 

Q. To get this clear, when you say ‘‘a few 
months later’’ you mean after September 1, 1946? 

A. Oh, yes, possibly November. 

Q. You demanded of Mr. Cantlen the signing 
of the retrospective agreement? [68] A. Yes. 
Q. That is correct? A. That is correct. 

Q. And Mr. Cantlen then told you he couldn’t 
get the retrospective agreement signed, is that true? 

A. That is correct. 

Q. Did Mr. Cantlen then tell you that he had 
retained the polices No. SPL-20950 and -20968 in 
his possession ? 

A. No, I don’t remember that. 

@. What did you mean when you said you 
learned a few months later My. Cantlen had not 
delivered the policy to the insured? 

A. No, I hadn’t even finished my answer when 
you interrupted me. 

Q. I am sorry. 

he 1 repeat what I just mentioned a few minutes 
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ago, that several months later M1. Cantlen, when 
T approached him on signing the agreement, said 
that the insured would not sign the agreement, that 
he felt the rate was too high, something hke that. 
and whether or not we could work up a program 
on a guaranteed cost basis. 

Q. What did you tell My. Cantlen then® That 
vou could not? 

A. That I would try to work up some guaranteed 
eost basis, but certainly under no conditions would 
the rate of $2 be acceptable as a guaranteed cost 
policy, bearing in mind that there was a percentage 
of increase in the entire industry, [69] that is, the 
automobile business in this State. of approximately 
33 per cent, and that if it did go on a guaranteed 
eost basis it would be in exeess of $2. 

Q. In other words, if vou did agree on a $2 
rate, there would have to be a retrospective arrange- 
ment whereby the ultimate premium would be based 
on the insurance experience; is that right? 

Mr. Matinan: That isn’t tlis situation at all: 

Q. (By Mi. Eisnet): Is that what vou mean? 

A. More or less that. When jou svark Sia ® 
standard premium—bearing in mind that when we 
work up something that we subnit to the Bureau. 
they are AlWays subject to approval. When ae 
work up a standard premium, that premium is 
based on more or less a true manual basis for a 
normal type of classification, normal type of auto- 
mobile or normal type of any classification that von 
may insuve. When there is something of an un- 
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usual exposure, then you work up a program two 
ways, with a maximum and a minimum, more or 
less to protect, one, the insured on a guaranteed 
basis in the event they had losses going in excess 
of a certain amount, and, two, as a program of 
successive and possible rate reduction. 

Q. That is, what vou are just stating, with a 
possible increase and possible reduction, that has 
reference to the retrospective rating plan? 

Peer thay is meht. You will break“ ape 

Q. Was that tendered to Mr. Cantlen? 

A. Yes. 

Q. Mr. Cantlen told you the insured would not 
agree to that, didn’t he? A. That is correct. 

Q. Mr. Cantlen told you that the rate was too 
high, that the insured would not accept such rate, 
is that it? 

A. That is right. He was referring to the maxi- 
mum. 

Q. Then he asked you if vou could renegotiate 
and get something that might be acceptable to the 
insured ? A. That is correct. 

@. Did vou have anything else to offer Mr. 
Cantlen, any different rate than had been submitted ? 

A. I don’t recall, no. We were going to ne- 
eotiate with the home office, and finally they decided 
to send out cancellation notices. 

4. In other words, after vour conversation with 
Ma. Cantlen in which he told you, as vou stated, 
that the rate was too high and the chent would not 
agree. vou took it up with the home office? 
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A. What rate are you referring to? The $2 or 
the retrospective plan ? 

Q. You told me Mr. Cantlen told you that the 
rate was too high, and that the 

A. The retrospective rating agreement as a 
whole. In other [71] words, the one, two and three 
dollar rate. When we did negotiate and talk about 
a policy, we were talking about the retrospective. 
Those were the rates. It isn’t rates that we were 


talking about. 

Q. From the time of vour original negotiations 
with Mr. Cantlen in the month of August, then, 
when you talked to him about rates, you were talk- 
ing to him about a rate that would be adjustable 
according to the loss experience of the insured? 

ww. TWateis comet 

Q@. And your conversations with Mr. Cantlen 
during the month of August, then, and at all times, 
were based upon a premium that would be ulti- 
mately figured upon a rate that would ultimately 
be determined according to the loss experience of 
the insured ? 

A. Correct, providing the insured did agree to 
it, or providing he would go along on the retrospec- 
tive agreement. 

Q. When you submitted the policies to Mr. 
Cantlen, you gave to him at the same time the 
retrospective agreement and the policies? 

Ny That is-correct. 

@. <And the policies referred to the retrospective 
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agreement and the retrospective agreement vice 
versa ? 

A. No, you are wrong. The only thing the policy 
refers to on the retrospective agreement is the ex- 
cess policy, so that the excess policy is on a guar- 
anteed cost basis. That is, the [72] policy, the 
original primary policy does not mention retro- 
spective. 

Q. Oh, of course the retrospective rating is set 
forth in this endorsement to the policy, M1. Met- 
talia? 

A. This is the excess policy, as regards the auto- 
mobile portion of this contract primarily. The 
retrospective rating plan in here, which is Division 
1, with our limited standard plan, would be ap- 
plicable to the ten, twenty, five limit, and the excess 
limit under Division 2 would apply on a guaranteed 
cost basis. 

Q. I understand that. See if I am correct? On 
the 20-cent rate the retrospective plan was not ap- 
pheable? A. That is correct. 

Q. In other words, that was devoted to the guai- 
anteed rate. But on the primary rate, the rate that 
covered ten to twenty thousand insurance, beyond 
that the retrospective rating plan was applicable, 
is that correct? 

A. No, it isn’t correct. The agreements weren’t 
signed and this rate is only the standard rate, which 
is a manual rate. 

Q. Doesn’t the other retrospective rating plan 
which is referred to, the ten thousand, twenty 
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thousand limit, have reference to the retrospective 
rating plan referred to in this agreement, which is 
Defendant’s Exlnbit C? 

A. I fail to see where that endorsement refers 
to that plan. 

Q. Was there any other retrospective rating 
plan that you had [73] spoken of to Mi. Cantlen in 
your negotiations other than the retrospective rating 
plan that is set forth in the agreement that vou sub- 
mitted to him and which is Defendant’s Exhibit C? 

A. No. 

Mr. Eisner: IJ think that is all. 


Cross-Examination 
By Mr. St. Clair: 


Q. I would hke to ask Mr. Mettalla a fow 
questions, your Honor. 

Q. Mr. Mettalia, when did you come to the San 
Franciseo office ? A. November 3, 1945. 

Q. Did vou immediately assume the position of 
superintendent of casualty ? A. No, Lo@iciae 

Q. Or whatever it is? 

A. Casualty superintendent. No, sir. 

(). When did you assume that position ? 

A. On or about the last week of Mareh, 1946. 
That was the official date. 

Q. Who had preeeded you in that position ? 

A. Maurice Witt. 

@. Did he stay with the company after that? 

A. Yes, he did. He is now in onr New York 
office. 
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Who is Mr. O’Malley? 
He was our agency supervisor. [74] 
Is he still with the company ? 
No, sit. 
Do you know his intials? 
A. John O’Malley. I think it is‘John O. No, I 
don’t remember his middle initial. It is John. 
@. Who is Mr. F. L. Anderson? 
A. He was our resident manager until January 
of 1949. 
Q. But during the time we are talking about 


QS ae 


now, was he resident manager? A. Yes. 
@. Does that mean chief executive of the com- 
pany here in San Francisco? A. Yes, sit. 


Q. In the normal routines of your company’s 
business, would letters concerning claims, or, rather, 
concerning casualty matters that were addressed to 
My. Anderson come to your attention eventually? 

A. Yes, sir. 

Q. Mr. Mettaha, I show you what purports to 
be a carbon of correspondence dated July 22, 1946, 
addressed ‘‘ Fidelity and Casualty Company, 60 San- 
some Street, San Francisco, California, Attention 
Mr. F. L. Anderson,’’ and ask you if vou have seen 
the original of that letter, or do you know whether 
it was received by your company? 

A. Yes, it was, sir. [75] 

My. St. Clair: I had intended to offer this for 
identification, but I will offer it in evidence, vour 
Honor, as Third Party Defendants’ Exhibit, which 
would be, I take it 
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The Clerk: Third Party Defendants’ Exhibit 
AA. 

Mr. Murman: Are you going to put in the answer 
to that, too? 

Mr. st. Clair:  Vies: 

Mr. Murman: All rmght. No objection. 


(Letter dated July 22, 1946, to Fidelity and 
Casualty Company was marked Third Party 
Defendants’ Exhibit AA.) 


Q. (By Mr. St. Clair): Mr. Mettalia, was the 
information requested in that letter prepared ? 

A. Lthink 1 was, I am not sure. 

Q. Now, I ask vou if that letter served to re- 
mind you of any conference that von had with Mr. 
Cantlen before July 31, 1946? 

A. Well, it must have been maybe afterwards. 
IT was in New York until July 28, 1946. 

Q. All right. I am not trying to—— 

A. I don’t remember. 

Q. Let me show vou a letter on the letterhead 
of the Fidelity and Casualty Company of New 
York. dated July 31, 1946, purporting to be signed 
hy vou, and ask vou tf that 1s signed by vou. 

A Yesethad was just about the tiitie.! atrinve: 

Mr. St. Clair: We offer the letter as identified 
by the witness as Third Party Defendants’ Exhibit 
BB. [76] 


(The letter was marked Tinrd Party De 
fendants’ Exhibit BB in evidence.) 
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The Court: To whom is that addressed ? 

Mir. Ste Clar: To Bayly, Martm & Fay, on 
Fidelity and Casualty Company letterhead, signed 
by Mr. Mettalia. 

The Witness: That is correct. 

Q. (By Mr. St. Clair): I show you, Mr. Met- 
taha, what purports to be the carbon of a letter 
addressed to the Fidelity and Casualty Company, 
signed by Mr. Cantlen on behalf of Bayly, Martin 
& Fay, dated August 5, 1946, and ask you if vou 
have seen the original of that letter, or was it re- 
ceived by you? A. I believe it was. 

Mr. St. Clair: We offer the letter, as identified 
by the witness, as Third Party Defendants’ Exhibit 


CC. 


(The letter was marked Third Party De- 
fendant’s Exhibit CC in evidence.) 


Q. (By Mr. St. Clair): With these three letters 
to refresh vour memory, Mr. Mettalia, I would hke 
to ask you if you recall an occasion prior to July 
31, 1946, at the office of Mr. O’Malley, whom you 
just identified, where you were called into the office 
and Mr. Cantlen was there. 

A. Yes. As a matter of fact, that conference 
originated from a letter that I had sent while I 
was in New York. I had sent a letter, a little 
pencil memo, so [ remember that very [77] well. 

Q. That was prior to July 31, wasn’t it? 

A. About that, ves, I would say. 

@. Would vou refer to your letter of July 31? 
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Wasn't that letter of July 31 written as a result 
of that conference? A. Oh, ves, ves. 

Q. And referring to your letter of July 31 and 
to Mr. Cantlen’s letter of Angust 5, I ask you if 
that refreshes your memory as to another confer- 
ence held in Mr. O’Mallev’s office, at which vou 
were there, as was also Mr. Cantlen? 

Mr. Murman: You mean subsequently ? 

Mr. St. Clair: Subsequent to August 5. If it 
would help Myr. Mettaha’s recollection, I would 
suggest the date of Angust 15 as the possible date 
of the second conference. 

A. J would say it was. -[ am not certaii, but | 
know that we had several conferences. 

@. You would not say there wasn’t such? 

A. Oh, absolutely not; I remember that per- 
fectly. 

Q. Referring to the conference that possibly was 
on August 15, do vou reeall a claim known as the 
Peralta case in which there was a large reserve, 
$16,000, set up by your company? ms. Wes. sim. 

@. Do you recall a conversation concerning that 
particular reserve on or about August 15 in which 
that—Do you reeall calling the claims man _ with 
regard to that particular reserve, [78] discuss as to 
whether it should be lowered to 88,000, the reserve, 
T mean? 

Mr. Murman: Is that SPL-1457? 

A. That is on the previous, 1945 to 1946 period? 

ALi. St. Clair: I wssunie so. 

Q. J am just asking vou, Do vou reeall the con- 
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versation ? A. No, J really don’t. 

Q. You don’t. Now, let me ask you this: Are 
you familiar with the names of the companies that 
belong to this Bureau, whatever it was, that vou 
referred to? A. I can name many of them. 

Q. May I ask you, could you, if I gave you some 
companies, tell me whether they were members or 
not? ee es, Sit. 


A company called Continental Casualty ? 
I believe so. 

Travelers Insurance? A. Yes) sim 
Royal Indemnity ? A. Yes, sit. 
Great American Insurance Company ? 
Yes, sir. 


Pacific Indemnity ? 

I think they are subscribers, six. 
And Pacific Employers? [79] 
They are also subscribers. 


OrOrPOreO&S ro 


Thank you. 

A. There’s many more of them. 

@. Now, I would like to ask you, reference to 
a date of about September 23 and I present you 
with Plaintiff’s Exhibit 4+—could have been 3, either. 
Perhaps that will help you refresh your memory 
as to a conference, and I would like to ask if you 
remember a conference in vour office with Mi. 
Cantlen on or about September 23 with regard to 
the guaranteed rate basis. I believe it was probably 
the other you testified to a few minutes ago. He 
came in and asked you for a guaranteed rate? 

m: Yes. 
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Q. Who was there besides yourself and Mr. 
Cantlen? 

A. I don’t think there was anyone else there 
but Max. Cantlen and I. I am not sure, though. 

Q. And at that time, on February—pardon me; 
September 23, had the proposed retrospective agree- 
ment been drawn? 

A. I wouldn't know. I don’t know. 

Q. It is dated—withdraw that. Looking at that 
polhcey which you have in your hand, is there any- 
thing you can tell us of the date it was drawn ? 

A. The pohey was typed on September 24, 1946. 

Q. I hand you Defendants’ Exhibit C, which is 
the retrospective agreement, and ask you if there 
is anything you can tell me [80] about the date that 
was drawn? AGING; sit, 

@. Do you have any way of telling from your 
files? 

A. Not from what we have here now. I don't 
know. 

@. Could you tell from your files that are not 
here, that are in your office ? 

A. I don’t know if there are any other files in 
our office. 

Mr. Murman: My. St. Clair, isn’t there a signa- 
ture on that? 

Mr. St. Clair: ‘There is, indeed, Mr. Murman. 

A. If I vemember right, Mr. St. Clair, there 
was originally an error in these agreements, some 
typographical error, or something of the kind. [f 
I remember right, they were sent back to our home 
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office for correction, and to expedite it, expedite the 
execution of these agreements, | requested that our 
secretary sign them rather than have the imsured 
sign them first and send them back to New York 
for the signature. I don’t remember how much of 
a delay there may have been, but maybe a week, 
two weeks, maybe a month, but I do remember 
something now that, as to Ma. Robinson’s signature, 
that it indicated to me there was some form of error 
and it was sent back there to correct it, and I had 
him sign them rather than sending them out here 
unsigned, then send them back to New York for 
signature once again. 

Q. Going back to the conference of August 15 
at which you and [81] Mr. O’Malley and Mr. 
Cantlen were present, around August 15, the one 
J referred to a moment ago when I asked if you 
recalled the Peralta case A. Yes. 

Q. At that time and later the plaintiff, Fidelity 
and Casualty Company, was willing to write this 
insurance and told Mr. Cantlen? 

A. I think so, tentatively, of course. 

Q. Do vou recall whether they were or not? 

A. Yes, | think: so. 

Q. Would you be willing to say that they were? 
Or let me put it the other wav: Would vou say that 


they were not? 
A. This was the second conference ? 
@. This was the second conference, ves, sir. 
A. I would say we would have a tentative rate 
from our home office and 
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Q. Let me ask you this, Mr. Mettalia: Have | 
you a picture in your mind of that conference? I 
am going to ask you something then about the 
physical end. Have you it physically in mind; the 
conference ? A. Yes. 

Q. Do you recall svhether or not notes were 
taken by Mr. Cantlen as to these rates that you were 
offering ? 

A. Yes, I think he worked up a work sheet that 
day. 

Q. You have a recollection of that? [82] 

A. “Mitat 1s" comrect: 

Q. It would be your present testimony that Mr. 
Cantlen took that work sheet away with him? 

A. Tigilinnkeso: 

Q. Now, in that conversation of August 15 in 
which Mr. Cantlen took away the work sheet, at 
that time these three rates, $1, $2, and $3 rates, were | 
talked about? A. Yes. 

Q. And they were told to Mr. Cantlen? 

A. ‘They would have to be, otherwise we couldn't 
work up the work sheet. I remember we worked 
that way. We couldn't use that work sheet unless 
we had that rate. 

Q. Then whenever the policies were drawn up 
physically, and whenever the agreement, the ret- 
rospective agreement, was drawn up, were they 
drawn up exactly in conformity with that original 
conference of October 15? A Yes. 

©. Dhat is Your pxeseht tecollectiohy ahi nx 
event? As Te 
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Mr. St. Clair: That is all I have, your Honor. 
Mr. Eisner: I have just a couple of more ques- 
tions. 
Mr. Murman: Well, let me ask him first. 


Redirect Examination 
By Mr. Murman: 


@. Mr. Mettaha, in answer to a question Mr. 
Eisner propounded to vou, you said $7800 you men- 
tioned as [83] having been paid for the claims was 
all the amount paid out. Was that with reference 
to claims alone? A. $78,000? 

Q. $7800. 

A. ‘That figure would be moneys paid in elaims 
and expenses, of course. 

Q. Expenses in connection with claims? 

eee hat ismieht, 

Q. That had nothing to do with the acquisition 
cost ? A. Qh, absolutely not. 

Q. Or engineering cost? A. No, sir. 

Q. So that that figure does not stand by itself 
as the only out-of-pocket payments of the company ? 

A. No, sir. We in the insurance field have three 
costs, sometimes more than three. Production, 
aequisition cost, and legal cost such as handling 
claims. 

Q. So this $7800 is just one of three? 

A. That is only attorney or legal expenses in 
connection with claims. In addition to that you 
have production cost, which averages about 13 to 
14 per cent. 
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Q. Of whats 

A. Of a dollar income. Then you have acquisi- 
tion cost, which is based on about 11 per eent, 10 
per cent. I think in this case our production eost 
was about 13 per cent. [84] 

Q. Of each dollar that the company took in? 

A. Phat is*comect. 

Q. Just to clamify it, because there may Have 
been some misunderstanding during the questioning 
by Mr. Eisner, inadvertent though it may have been, 
this notice, Plaintiff’s Exhibit 1, which was sent 
to the ratmg bureau, that was sent after vou and 
Mr. Cantlen had your conference you just talked 
about and had worked up a premium rate on the 
work sheet, isn’t that mght? A. Yes, sir. 

Q. That conference, in turn, preceded the filing 
with the Railroad Commission and the ICC and the 
issuance of the binder, isnt that right? 

mm Wee 

Q@. Dhere was another conference with Zr. 
Cantlen regarding rates following the approval of 
this, but as | understand your statement the policies 
were written up following the approval in connec- 
tion with that original meeting of about August 15? 

A. There may have been conferences after this 
rating was approved. 

® As to change of Tate? 

A. As to change of rate. That is possible. T am 
not sure of any dates, but I do remember a con- 
ference with Mar. Cantlen after these rates were 
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agreed upon. There was a [85] request for a change 
of some kind. 

Q. Oh, yes, but between the date you and Myr. 
Cantlen talked, the time that the bureau approved, 
and the time that the policies, Plaintiff’s Exhibits 
3 and 4, were written up there was no change? 

A. ‘No. 

Q. If there was any conversation about this rate, 
so far as vour mentioning the standard rate, that 
came afterwards ? 

A. Yes. We would not have any authority to 
deliver that—we could deliver it, but wouldn’t have 
any authority to use any other rate other than what 
we used in this. 

Q. Which the Bureau approved? 

wml iat is Correct, 

Q. This endorsement No. 8 that has been called 
to your attention on the excess policy relating to 
the retrospective rate plan, did I understand you 
correctly to say that was there for the purpose of 
clearly setting forth that the rate is the excess 
of your standard rate? 

A. Both rates are really standard rates. 

@. But the excess rate— 

A. The purpose of this was really to make your 
excess limit a guaranteed cost basis so that we 
wouldn't be penalizing the insured in the event of 
a catastrophic loss. 

Q. Then the claim that it is there to show an 
excess ecuaranteed rate, that can’t be changed by 
anything, is that correct? [86] 
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A. That isemet. 

Q. And that there was in the primary some nego- 
tiation regarding a speculative arrangement which 
had no relation to the excess, is that correct? 

A. That is correct. 

Mr. Murman: I have no further questions. 


Recross-Hxamination 
By Mr. Fisner: 


Q. Just one or two questions. Did I understand 
you, Mr. Mettalia, that the policies went back to 
New York for signature ? i INO. ue 

Q. Did I understand you that the retrospective 
agreement went back to New York tor signature? 

A. Yes, siv. Not for signature. 

Q. For approval? 

A. There was a sheht typographical error in the 
agreements, so when I sent them back to New York 
1 wrote the boys to have one of the officials of the 
company sign it rather than have it come back, or 
retyped and have it signed here, then go baek for 
an official signature. You see, any msurance policy 
onan investment of that type, we as employees have 
no authority to sign it. They must be signed by an 
officer of the company. So, to expedite that mailing | 
back and forth, | suggested Mr. Robinson or one of | 
the officers sign that agreement. The policies never | 
go back—l mean, we have [87] counter-signature | 
authority to sign the policy. 
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Q. But it differs in that respect with a retro- 
spective agreement? 

A. Your retrospective agreement has no provi- 
sion for counter-signature. 

@. So that vou sent the retrospective agreement 
back to New York for signature? 

A. That is right, where the agreement was orig- 
ihedily typed. 

Q. Oh, the agreement was drawn up in New 
York? A. That is correct. 

Q. It was not drawn up in San Francisco, it was 
drawn up in the home office ? 

A. Yes. We have no officer in San Francisco, 
you see. 

Q. Then as I understand it, this defendant’s 
Exhibit C was drawn up in New York and sent out 
to your company, to the agency in San Francisco? 

A. Branch office. 

Q. To the branch office in San Francsico? 

A. Yes, sir. 

Q. And when it came out it was signed by the 
home office, was it, signed by an officer of the com- 
pany in New York? 

A. Not originally. It wasn’t signed by anvy- 
one in New York. When we received it here, I 
believe someonc—I! don’t know if it was an under- 
writer or someone, found a slight error in some of 
the figures and I sent back to be corrected and have 
it [88] signed by an officer so that we would chimi- 
nate that waste of time by having it signed by the 
insured, then having it sent back to New York to be 
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signed by one of the officers, and then delivered to 
the insured. 

Q. Where is Mr. Robinson? Is hein New York? 

A. Yes, sir. He isa vice president. 

Q. His signature to this Defendant’s Exhibit C 
of ‘‘H.S. Robinson,”’ as I read it, was affixed in New 
York and sent out to the branch office in San Fran- 
cisco, is that true? A. ‘Pat is mchite 

Q. At the branch office you had in your posses- 
sion, returned from New York, this Plaintiff’s Ex- 
hibit C—Defendant’s Exhibit C, at the time that you 
delivered the two policies to M1. Cantlen ? 

A. We had this in our possession ? 

Q. Yes, at the time you delivered the two policies 
to My. Cantlen, on or about October 1, you had by 
that time received back from New York 

A. Possibly. 


Q. the corrected Exhibit C bearing the sig- 
nature of Mr. Robinson ? A. I beheve so. 


Q. To your knowledge, did the Fidelity and Cas- 
ualty Company make any demand upon the insured 
or upon Bayly, Martin & Fay for any additional 
premium other than what the insured had [89] re- 
mitted monthly from September 1 prior to the month 
of October, 1947? 

A. I ecouldn’t answer that, sir. 

Q@. {f mean so far as vou know. 

A. I don’t know. 

Q. Was there any request made by the Fidelity 
and Casualty Company for any additional premiums 
prior to the month of October, 1947? 

A. 1 don’t know. That is still another division 
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of our organization. I have nothing to do with the 
premiums. 

Mr. Eisner: That is all. 

Mr. Murman: That is all. Do you have any 
further questions ? 

Mr. St. Clair: I would like to clarify one thing, 
your Honor, if I may. 

Q. My. Mettalia, did I understand that, within 
your intracompany organization, that this matter of 
fixing of the rate—where was that determined? 
Here? These rates which vou were going to charge 
the California Motor Transport. 

A. It is a combination of things, sir. We work 
up our loss ratio and we submit our facts to our 
home office to see whether or not our figures are 
correct. When we get all that information, then we 
submit all this in this form to the National Bureau 
here in San Francisco, they having the final word as 
to whether we can use that rate. If they sav no, it 
is no. [90] 

Q. I mean as within your company. 

A. Within the company we don’t—we just have 
to judge based on our experience. 

Q. Did vou have any authority to change that $2 


rate, for instance, you personally ? Eee NO, S11". 
Q. Did you have any authority to change the #1 
or $3 limits? A. No, sit 


Q. That would be determined by the New York 
office ? ee No: 

Q. I mean combination of the two. I see what 
you mean. 
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A. ‘They could suggest. Our home office would 
only suggest, but the governing office would still be 
the National Bureau. 

@. I understand, but as within your company 
did you have an authority to say what was going to 
be filed with the Bureau? 

A. Well, more or less, I would say, ves. Yes. 

Mr. St. Clair: That is what wasn’t clear to me. 


Further Redirect Examination 


By Mr. Murman: 

Q. But you had to get approval from someone 
before you could ask? 

A. Had someone in our home office given us au- 
thority, I will; but many times we in our branch 
office would rather write someone, submit the case 
to the home office. 

Q. In this particular instance you did that, did 
you not? 

A. Oh, yes. We closely corresponded with the 
home office and [91] they discussed it with me 
personally on my visits to the home office. 

Q. If the home office approved, you then subimt 
it to the Bureau and ask the Bureau's approval ? 

Kw. ‘Dat is comeect. 

Ma, Murthan: That is all. 

Mire St. Claur: “Deis elll. 

(Witness excused. ) 

Mir St. Clem: May I askel¥ir. Muamian it DL 
Mettalia will be here later at the trial? 

Mr. Murman: Oh, yes, he will be here. 
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ealled for the plaintiff; sworn. 
The Clerk: State your name, please. 
The Witness: C. A. Challburg. 


Direct Examination 
By Mr. Murman: 


Q. What is your business? 
A. Auditor for the Fidelity and Casualty Com- 


Q. How long have you been so employed? 

A. Twenty years. 

Q. Are you presently employed as such? 

A. Yes, sir. 

Q. Were you employed in that connection during 
the years 1946 and 1947? [92] A. I was. 

Q. I show you, Mr. Challburg, what purports to 
be a series of documents consisting of gross receipts 
reports from the defendants in this case to the Fidel- 
ity and Casualty Company under SPL-20950 and 
SPL-20968, and ask you to look at them to deter- 
mine whether o1 not those reports were received by 
vou. A. Thev were, ves. 

Mr. Murman: At this time, if the Court please, 
I offer in evidenee these reports, collectively, as one 
exhibit. Thev are dated September, 1946, October, 
1946, November, 1946, December, 1946, January 1 
to 19, 1947. 


(The reports were marked Plaintiff's Exhibit 
10 in evidence. ) 
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Q. (By Mr. Murman): Aly. Challburg, what did | 
vou do on each occasion that you received one of 
those reports? 

A. An audit statment was typed and sent to the 
assured—pardon me; sent to the broker, and a copy 
sent to our accounting department in order to set 
up the charge. 

Q. In making up the audit statement did vou 
use the figures submitted to the plaintiff on these 
eross receipts reports Plaintiff’s Exhibit 10? 

A. Right. 

Q. The audit report, then, that you made up was 
notice of confirmation [93] 

Mr. Eisner: If you please, counsel, I haven’t 


followed that last question. 

The Court: Reframe the question. 

Mr. Murman: Yes. 

Q. Did the audit statement you made up confirm 
these gross receipts reports as being correct ? 

A. Well, except that was a voluntary, subject to 
final audit. 

Q. Based on figures subnntted in these partieular 
reports? A. That iseright. 

Q. <All of the figures? A. Right. 

Q. They do constitute that type of report T just 
mentioned, confirmation of the figures shown here? 

®. Thetis meht, wes, 

Q. IT show vou what purports to be the state- 
ments that vou just mentioned, audit reports, | 
thitik vou ¢éal! theétn. A. Dheihis Wight. 


QM. Aud ask you to state whether or not those are 
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the audit reports based on the gross receipts reports 
which you previously identified and that bear Plain- 
tiff’s Exhibit No. 10. A. They are. 

Q. Inote, Mr. Challbure, that whereas there are 
five gross receipts reports, there are only four audit 
reports. Can you explain that? 

A. The last one of the reports wasn’t billed due 
to the fact [94] that it is taken care of in the final 
audit. 

Q. When you say the last one, are you referring 
to the gross receipts report shown on Plaintiff’s Eix- 
hibit 10? A. That is right. 

Q. Dated what? 

A. Dated January 1 to January 19, 1947. 

Mr. Murman: At this time, if the Court please, I 
offer in evidence as plaintiff’s exhibit next in order 
the audit reports identified by the witness. 


(The reports were marked Plaintiff’s Exhibit 
11 in evidenee. ) 


The Court: In other words, you have got to get 
these gross receipts reports from either the defend- 
ant or Ins broker? A. That is right. 

@. Then you take them and send that to the 
auditing department and also to the accounting 
department ? 

A. Send a copy of this statement we make up— 
we make this statement and send a copy. 

Q. What is the other statment? 
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A. More or less of a copy of the report received 
from them. 

Q. You send one to the broker and one to the 
auditing department? x Thataseveltt, 

Q. And one to the accounting department? 

A. That is right. [95] 

Q. And they make the bill up in the accounting 
department ? Ay That isstishiesirm 

Q. (By Mr. Murman): Ar. Challburg;ididjon 
make a final audit in this particular case involving 
these defendants in connection with Policy No. SPL- 
20950 and SPL-20968 ? A ledid: 

Q. Where was that audit made? 

A. At the company—at the Califorma Motor 
Transport office. 

Q. That is in the office of the defendants? 

A. hates wreht. 

Q. Was it made in the presence of someone 
there? Ag es 

The Court: What time was that? 

Mr. Murman: I was going to develop that, your 
Honor. 

@. 1 show vou, Mr. Challburg, what purports to 
be an audit made by you in response to a payroll 
audit requisition, and ask you to state whether or 
not those documents constitute the audit, the final 
Audiy made hy Fou. AX. “What is Mem. 

Q. And in whose presence, can vou state, was the 
audit made? me ND aes: 


qi 
co 
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Q. As one of the California Motor Transport, he 
signed, did he, in your presence ? 


A. That is right. [96] 

Q. His signature appears right on there? 

A. Yes. 

Q. There is a date on there of April 2, 1949? 
® That is mght. 

@. Is that the date he signed? 

A. That is the date the audit was made. 

ee That is the date the audit was made. I note, 


. Challbure, that these audits appear to be ear- 

i: copies. Do you know where the originals are? 

A. The originals are at our home office in New 
Work. 

@. Can you tell by looking at these audits, in 
fact, they are true carbon copies? 

emeves, they are. 

Q. Everything appearing there in the carbon 
was placed on there when? 

A. Placed on the date April 2, 1947. 

Q. That is the date you made the audit? 

A. That is right. 

Q. There are certain things penciled on there. 
Was that on there at the time you made the audit? 

A. No, this was filled in later for the payments. 

Q. Do you know who filled that in later? 

A. No, I don’t know. It would be probably one 
of the clerks in the auditing department. 

Q. Tt wasn’t filled in by you? [97] A. No. 

Q. But the other figures on here in carbon were 
made by vou? Ae Whats correct. 
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Mr. Murman: At this time, if the Court please, 
I offer in evidence as plaintiff’s exhibit next in order 
the audits identified by the witness, and ask that 
they be so marked. 

The Clerk: Plaintiff’s Exhibit 12 in evidence. 


(The audit reports were marked Plaintiff's 
Exhibit 12 in evidence. ) 


Mr. Murman: If the Court please, I would like 
to read ftom part of this, the first of it. ‘Lhe fitst 
one refers to SPL-20950 and reads: 


‘“Assured, California Motor Transport Com- 
pany, Ltd.; Address, 625 Brannan Street, San 
Francisco; Effective 9/1/46; Expires 1/21/47; 
Agent or broker, Bayly, Martin & Fay; Can- 
celed 1/21/47, by notice.”’ 


Then there are working classifications: Trueckmen, 
clerical office, salesmen,—I will have to ask vou, Mr. 
Challburg, to interpret the writing. What is that? 

A. ‘‘Owners Protective.” 

Q. Then one more, ‘Contractual’’? 

A. ‘Wheatus right. 

Mr. Murman: Opposite each of those is the 
amount of the audit, the rates, and the earned pre- 
mium, showing a total earned premium on the excess 
policy of $1,891.48. [98] 

The Court: ITs that the one signed by Ma. Davis? 

Mr. Murman: Yes, your Honor, that first sheet 
is signed by Mix. Challburg. The entite audit is 
signed by Mr. Davis covering both policies. 
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Q. As I reeall, there was another audit for which 
the premium was calculated as to both policies, isn’t 
that right? A. That is right. 

Q. The second audit refers to the primary policy, 
SPL-20968, and it sets forth automobile receipts, 
amount, and the earned premium of $1,508.64. That 
is taken from the audit itself, isn’t that mght, My. 
Challburg ? 

A. It will be taken from the figures, yes. Here 
is vour gross figures here, see? Just carried for- 
ward on this 746. 

Q. That is the audit that refers to the primary 
policy of SPL-20968, isn’t that correct? 


A. That is right. 

Q. That is on this sheet Mr. Davis signed? 

A. Right. 

Q. These other figures——? 

A. The other figures are all the sums of these. 

Q. For the different periods? 

A. No, for the different lines, the different truck 
lines. 


@. Isee. Each one sets forth California Motors, 
Red Line Transfer, Red Line San Francisco, Sunset, 
Coast Line, and so forth? [99] 

A. That is might. And the second sheet is the 
payroll, the shop payroll, salesman payroll, office 
payroll. 

Q. Where does it show that? 

A. That is carried forward onto this section here, 
136,339, and so forth down. 

Q. And you are referring to the excess 
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A. That is right. 

Q. ——20950. Then based on those figures you 
compute the premium, is that correct? 

A. ‘That isright. 

Q. That is shown here on the face of the exhibit 


as 1891.48? A. ‘Whatis ment. 

The Court: That is covered by one count of the 
complaint ? 

Mr. Murman: That is the second count. 1508.16 
is the second one? A. That is might. 


Mr. Murman: That is the first count of the com- 
plaint. That is the total premium, your Honor, sub- 
tracted from what is paid on the voluntary reports. 

The Court: T[ see, to the amount of about $5300. 

Mr. Murman: No; $5,950.52. 

Q. Isn’t that shown here? 

A. That is right. 

Q. When that information was developed on the 
final audit, Mr. Challburg, what did you do with 
that information? [100] 

A. Sent out copies to the broker and also to our 
accounts department. 

The Court: Let me see that exhibit, will vou? 

Q. (By Mr. Muiman): Now, Mr. Challbure, I 
show you what purports to be copies of the audit 
report which was just referred to as having been 
sent out to the broker and to the eashier, and ask vou 
if you identify them as such? A. T 

Q. And the date that appears on here is October 
22, 1947. Do you recall that as being the date? IT 
understand, Mr. Challburg, that there may have 


hey are. 
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been two audit reports ? A, I think so, yes. 

Mr. Murman: I will withdraw these for the mo- 
ment, then, and take up the earlier ones. 

Mr. Kisner: I don’t understand. What are you 
withdrawing ? 

Mr. Murman: The ones I had are a later date. 
These are the ones he apparently sent out because 
the audit was made in April of 1947. These are a 
later date. 

Mr. Eisner: You say the audit was made in 
April, 1947? 

Mr. Murman: Yes. Isn’t that it? I think Mr. 
Challburg testified the audit was made 

The Court: It was dated April 2, 1947. 

Q. (By Mr. Murman): Yes. And the audit was 
made on the date vou signed it ? [101] A. Yes. 

My. Murman: And that is April 2, 1947. That 
is on the bills here. You see they are dated April 2, 
1947 (handing documents to counsel). 

Q. Exclusive of these covering statements, Mv. 
Challburg, I show you what purports to be the audit 
statement that you referred to as having been sent 
to vour broker and the cashier. 

A. I would say they were, that is right. 

Q. Those were made up in your department, 
were they ? A. Yes. 

Q. They were based on your audit? 

A. That is right. 

Q. These were sent to the broker and the cashier 


in vour own office ? A. Yes. 
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Q. The broker, you mean Bayly, Martin & Fay, 
as appear here? A. That is right. 

Mr. Murman: Now, your Honor, there is at- 
tached to these audit reports since they have been 
furnished to me by Myr. St. Clair some statements, 
one statement as addressed by Bayly, Martin & Fay 
to Cahformia Motor Transport Company. I have no 
objection to those remaining on the exhibit, and I 
am willing that the exhibit go in evidence in its en- 
tirety, with [102] the understanding that we are 
furnishing the audit report, but that the bill which 
appears there is being furnished by the third party 
defendant. 

The Comm: <Allaiteht: 

Mr. Murman: Is that correct? 

Mr. St. Clair: Yes. If satisfactory with ‘Mh 
Kisner, it would be better to do it that way because 
they have a relevancy later, tied together. 

The Gourt: That is all right. Itis all Exhibit 137 

Mr. Murman: Yes. We are only responsible for 
one part and the third party defendant are respon- 
sible for the other part. 

The Clerk: Plaintiff’s Exhibit 13 mm evidence. I 
will clip these together so they won't get separated. 


(The documents were marked Plaintift’s Ex- 
hibit 18 in evidence.) 


The Court: In other words, these audits here are 
really bills computed and show what the prennum is. 
They were prepared by your office, Mr. Challburg? 


Tite Witress: ‘Dhat is@aglitisit. 
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The Court: Then the bill that was sent out of 
your office, of course, was sent by Bayly, Martin & 
Fay to the defendants? 

Mr. Murman: That is correct, your Honor. We 
supphed the broker with the audit report and he 
made up the bill from the [103] report; that is the 
way I understand it. 

Mire st. Clair: That is tight. 

Mr. Eisner: Of course, we don’t accept the state- 
ment as correct as to what actually occurred. 

Mr. Murman: That will be developed further. 
We can only go as far as the audit statements at 
this time. 

My. Hisner: Can I have the bills dated October 
22, 1947? 

Mr. Murman: We are going to put them in evi- 
dence. I have withdrawn them. 

Mr. Eisner: I would hke to have them. Your 
complaint recites demand was first made October 
22. 

Mr. Murman: It was based on these, but I under- 
stand that the actual bill was sent out on April 17, 
which we have here. 

My. Eisner: Has anyone said it was—that the 
bill was sent on April 17? 

My. Murman: Myr. Challburg just identified it as 
having been made up at that time. 

Mr. Eisner: Has anyone said any bill was mailed 
to the insured on April 17? 

Mr. Murman: Let’s ask him. 
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The Witness: ‘he date the bill was made up in 
our department, that day. 

Q. (By Mr. Murman): When were they sent 
out ? A. Possibly the same day. [104] 

Q. You mean there may have been a day or two 
delay ? A. A day delay, possibly. 

Mr. Eisner: May I ask to whom they were sent, 
Mr. Challburg, to Bayly, Martin & Fav or to whom? 

The Witness: To Bayly, Martin & Pay. 

Mr. Eisner: Well, pardon me for the interrup- 
tion. 

Mr. Murman: That is all right. 

My. Eisner: Do you know when that bill was 
mailed first to the insured ? 

The Witness: No. All our bills go to the broker, 
Bayly, Martin & Fay. 

Q. (By Mr. Murman): They went out on or 
about the date shown in the audit report? 

Ae That is rie@ht. 

The Court: Where did you get those bills from? 

Mr. Murman: Mr. St. Clair furnished them. I 
got these reports from him because we had furnished 
them to him and I didn’t have them in my file. I 
had the later report. 

The Court: The hills, I mean, that were Hd- 
dressed by Bayly, Martin & Ifay to the defendant. 

Ma. Mummnan: Lhey were firmshed me br May 
St. Clair just now when he furnished me these audit 
reports, which we in turn had sent to the broker. 

Mr. St. Clair: I> merely ask that thev be kept 
together because they have a relevancy together 
later. [105] 
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The Court: Whose possession did they come 
from? 

Mr. St. Clair: Our possession. The entire Ex- 
hibit 18 was in the files of Bayly, Martin & Fay. 

The Court: Is that a carbon copy of the bill or 
the original of the bill? 

Mr. Murman: You can tell better than I, Mr. 
St. Clair. 

My. St. Clair: J am informed it is the original 
which got back into the Bayly, Martin & Fay files 
through a procedure that will appear later. 

Mr. Eisner: That is an affirmation, that it came 
from the Bayly, Martin & Fay files, if it ever went 
out of there. 

Mr. Murman: You may cross-examine. 


Cross-Examination 
By Mr. Eisner: 


Q@. Now, Mr. Challburg, first of all, there has 
been produced here Plaintift’s Exhibit 10, which 
purports to be a statement of gross receipts, a gross 
receipt report sent by Bayly, Martin & Fay to the 
Fidelity and Casualty Company for the month of 
September, 1946, October, 1946, November, 1946, 
December, 1946, and January 1 to January 19. 1947. 
Now. then, can you tell me when these reports were 
received by Fidelity and Casualty from Baviv, Mar- 
tin & Fav? 

A. JI can tell vou approximately, if vou get a 
copy of the voluntary report. 

Mr. Eisner: Yes. Counsel, do vou have that? 
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Mr. Murman: ‘They are in evidence here. [106] 

The Court: Will you give me that exhibit num- 
ber? 102? 

Mr. Eisner: I don’t think that went in. 

Mr. Murman: What did you ask? 

The witness: Copy of the voluntary monthly 
statement that we send. 

Mr. Murman: Oh, I see. 

Mia. Eisner: The statements that were sent to 
you were by Bayly, Martin G Fay accompanying 
those reports. Is that what you are asking for? 

A. No. 

Q. At the time Bayly, Martin & Fay sent you—I 
mean the company AY Yes. 

Q. these statements, there was also a com- 
munication sent by Bayly, Martin & Fay that these 
reports accompanied, isn’t that right? 

A. That I don’t know. This is all the audit de- 
partment gets. 

Mr. Murman: ‘This is what you are referring to, 
isn’t it? 

The Witness: Yes. 

Q. (By Mr. Hisner): My. Challburg, now, can’t 
vou tell me whether or not the report for the month 
of September was received in the month of October 


or November? 

A. Tf ean tell from the copies of those. 

© Allmeht E107] 

A. Apparently there were three of them billed 
here at one time. 

Q. When were they sent von? When f{ sav 
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‘‘you’’ I mean the company. 

A. Sometime—February 15 is the date of the 
audit statement. 

Q. February 15, 1947? A. 1947. 

Q. Then did I understand that the first time that 
Fidelity and Casualty Company received any report 
from Bayly, Martin & Fay for the September gross 
receipts of premium was in February, February 15, 
1947? A. That is all I can answer there. 

Q. And on February 15, 1947, did Bayly, Martin 
& Kay forward to Fidelity and Casualty Company 
at one time the report for September, 1946, October, 
1946, November, 1946, and December, 1946? 

Am That I can’t answer. 

Q. What part of it can’t you answer? 

A. All I can answer is the date of the audit 
statement. 

Q. As I understand it, the dates of the audit 
statement that you have here represent the dates 
that these reports of gross receipts were received by 
Fidelity and Casualty Company from Bayly, Martin 
Ke hawt A. Possibly so. 

Q. Well, isn’t that your testimony? [108] 

A. I said I can’t tell you. I don’t know. 

(). Is that your best recollection ? 

A. Yes, to the best of my recollection those are 
the dates there. 

Q. According to the dates that are there, is it 
a fact that the reports for September, October, No- 
vember, December, 1946, were sent at one time by 
Bayly, Martin & Fav on February 15, 1947? 

A. That—sent to who by who? 
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Q. Sent to Fidelity and Casualty Company by 
Bayly, Martin & Bay. 

A. That I don’t know. Apparently from the 
audit statements, yes. Apparently, from these. 

Q. ‘That is your conclusion from this? 

Mr. Murman: Is that the witness’ conclusion ? 

Mr. Eisner: 1 eall upon counsel to produce—they 


have had notice to produce—I e¢all upon them to 
produce the reports, oniginal reports from Bayly, 
Martin & Fay, and these reports, each one was 
accompanied by a letter, which I have a copy of, 
from Bayly, Martin & Fay. 

Mr. Murman: We have produced those reports 
which now constitute Plaintiff’s Exhibit 10 as the 
only reports in our possession. 

Q. (By Mr. Eisner): Well, Mr. Challburg, I 
ask you to look [109] 

Mr. Murman: May I see those, counsel? I 
haven't seen those before. 

Mr. St. Clair: I might say, Mr. Eisner, when 
your demand was made on Mr. Murman for these 
letters of transmittal, he informed me he could not 
find them in his file, and I agreed to have here the 
copies of the letters of transmittal. I have them 


here. 

Mr. Murman: Tf had overlooked that. Yes, I did 
ask Mr. St. Clair to produce them. 

Mr. Eisner: Would you mind producing the 
copies of the letters of transmittal ? 

MT. St. Glair: Not at all. I Nave been waiting 


us. The Fidelity and Casualty Co. 165 


(Testimony of C. A. Challburg. ) 

patiently for an opportunity so to do. They are 
in the bound file for which you also made a demand 
on me, M1. Hisner, so whatever is the simplest way 
from an evidentiary point of view. Be careful, 
there are vouchers attached. 

The Court: How many letters? 

Mr. St. Clair: There are five, sir. 

Mr. Murman: One with each voluntary report, 
vour Honor, I assume. I have never seen them 
myself. 

Q. (By Mr. Eisner): Now, Mr. Challburg, I 
show vou a copy of a letter dated January 27, 1947, 
and ask you if that refreshes your recollection that 
the report for the month of September and the re- 
port for the month of October, 1946, were for- 
warded to the Fidelity and Casualty Company by 
Bayly, Martin [110] & Fay under date of January 
27, 1947. 

A. According to that copy, yes. Of course, we 
wouldn’t probably even seen—I mean, they prob- 
ably never even kept our copy of the letter. 

Q. What letter do you refer to? 

A. This (indicating). 

Ome von didnt keep it? 

A. Probably the clerk in the audit department. 

Q. You mean at Fidelity and Casualty Com- 
pany? A. That is right. 

Q. The original. I show you a copy of a letter 
from Bayly, Martin & Fay to Fidelity and Casualty 
Company dated January 30, 1947, and ask you if 
that refreshes vour recollection that under that date 
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Bayly, Martin & Fay forwarded the gross receipts 
report for the month of November, 19-46. 

A. It is possible, yes; it is possible. 

Q. I eall vour attention to the letter, copy of let- 
ter, dated February 24, 1947, and ask you if it isa 
fact that under that date Bayly, Martin & Fay for- 
warded to Fidelity and Casualty Company the gross 
receipts report of the Califomia Motor Transport 
for the month of December, 1946. 

A: That is possible, ves. Tlns was billed Febru- 
ary i. 

Q. I show you a communication dated March 27, 
1947, and ask von if under that date Bayly, Martin 
& Fay forwarded to Fidelity and Casualty Company 
eross receipts report for [111] California Motor 
Transport for the period January 1 to 19, 1947. 

Ae Thiatmigmac liyesit: 

Q. Now, then, Mr. Challburg, when these re- 
ports that were forwarded by Bayly, Martin & Fay 
came to the Fidelity and Casualty Company, were 
they referred to vou as auditor? 

A. No, tier srouldit tube. 

Q. To whom would they oF 

A. To the clerk in the andit department. 

Q. Does he serve under vou? 

A. Yesyctliat, is Tights sift. 

@. ‘Then do they come to you as auditor? 

Ae Noteantitlesinal wad: 

@. Let me ask you, then, how many people are 
in vour audit department? 

A. At thattame we had threc. 

@. 


They were working under vou? 
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ae Lhateis aelit, 

Q. Then what was the duty of the clerk who 
was working under you with reference to gross re- 
ceipts reports ? 

A. Just check extensions and see the audit state- 
ment was made up. 

Q. I call your attention to the fact that in the 
gross receipts, September, 1946, this gross receipts 
report shows the gross revenue, the primary pub- 
he lability at the rate of [112] .997, and property 
damage at .226, and with extensions showing the 
premiuin earned at that rate on the gross receipts. 

EES 

Q. Did you observe that? 

A. That is right. 

Q. Did you observe that when it was received? 

A. No, we never check that until the final audit. 

Q. Do you mean to say, Mr. Challburg, no one 
in your departinent, when the statement is received 
of gross receipts showing the rate of premium that 
is figured upon the gross receipts, checks the rate 
and premium to see whether it is corect? 

A. Not until the final andit. 

Q. Do vou send out bills based on this state- 
ment? ae That is amchu 

Q. I call your attention to the fact that down 
there, written on the bottom of each sheet of Plain- 
tiff’s Exhibit 10, a calculation in handwriting, $200,- 
910 on September, 1946—this is the first sheet at- 
tached to this exhibit—a figure $200,910.08 at .997, 
72,003.07. Whose writing is that? 
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A. That would be the clerk in the audit depart- 
ment. 

Q. Who works under you? 

A. Thad is rien. 

Q. I call your attention to the figure below, 
£200,910.08 at .226, $454.06. Is that also in the 
handwriting of the clerk? 

A. ‘Phitteis aight) [113] 

Q. $2)457.138, and then the word ‘‘Paid.”’ Is 
that in the handwriting of the auditor? 

“A. Of the clerk: 

Q. Can vou tell me when that $2,457.13 was 
paid? ENO, (can 1 

Q. As Ll understand, Mr. Challburg, after these 
reports, gross receipts reports, were received, what 
was done with them after they were in the hands of 
your clerk? 

A. They were filed away until final audit is 
mace. 

@. Based on these reports, do | understand that 
you then made out bills, these statements which are 
Plaintiff’s Exhibit 11? A. Phe isweht 

Q. Those were made out in vour department ¢ 

A. .iateisenielit 

Q. Those bills are based—the same amounts 
shown upon them, shown upon the gross reéeipts 
reports as filed with you by Bayly, Martin & Fay? 

& ‘Chats inght. 

@. see here a bill dated February 15, 1947, for 
$2.457.15. You are fanuhar with the fact that your 
policy and the form, furthermore, whether 1457 or 
2956. all your policies provide that the monthly 
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report shall be made on the premium during the 
preceding month and remittance made to you, are 
you? A. Yes. [114] 

Mr. Murman: I object to that on the ground 
he policy is the best evidence. 

Mr. Hisner: Well, it is preliminary. 

The Court: Well, it is all right. 

Q@. (By Mr. Eisner): Now, then, Mr. Chall- 
burg, are vou familiar with the fact that the Cali- 
fornia Motor Transport Company had forwarded 
and paid to Bayly, Martin & Fay the premiums 
that are referred to in these bills months prior to 
February 15, 1947? 

Mr. Murman: Objected to as calling for a con- 
clusion of the witness. 

Q. (By Ma. Eisner): Do you know that? 

My. Murman: Also, it calls for hearsay. 

The Court: He is asking him if he knows. If 
he doesn’t know he can say so. 

A. I don’t know. 

Phe Court: J don’t see how he would know, 
myself, 

Q. (By Mr. Ituisner): Is it the practice of the 
agent, oF Bayly, Martin & Fay, to remit premiums 
together with the gross receipts reports? 

A. I don’t know. 

Q. What was done with this bill? 

A. They were sent out to the agent, broker. 

Q. Bills were made for the California Motor 
Transport Company. Was there any bill sent to 
them? [115] 


170 Calif. Motor Transport Co., ete. 


(Testimony of C. A. Challburg.) 

A. Not to my knowledge. Not from Fidelity 
and Casualty Company, I mean. 

Q. Not from the Fidelity and Casualty Com- 
pany ? ®, Dhatus Tigitt. 

Q. Now, then, vou made the final audit of the 
records of the California Motor Transport Com- 
pany when? a meri 2, 1oa7. 

Mr. Eisner: Do you have that audit, counsel? 

Mr. Murman: It is in evidence as Plaintiff's 
KIixhibit 12. Here it is. 

Q. (By Mr. Eisner): Now, then, Mr. Chall- 
burg, I understand that in April, 1947, you went 
down to the office of the California Motor Trans- 


port Company ? A. Right. 
@. Did you go personally? uy Mies, “Sint 


Q. Was the purpose of your visit to the office 
of the California Motor Transport Company to 
check the gross receipts of the California Motor 
Transport Company from September 1, 1946, until 
January 21, 1947? A. Right. 

Q. You went down to ascertain whether or not 
the gross receipts as reported by Bayly, Martin & 
Fay to the Fidelity and Casualty Company, as 
shown upon Plaintiff’s Exhibit 10, were correct? 

A. Kooi 

Q. And when you went to the California Motor 
Transport Company, you there saw Mr. Davis, who 
was the auditor By logit 

Q. ——of the California Motor Transport Com- 


pany, and von made out these—worked out some- 
ving that was signed by Mr. Davis? 
thine that ened by Mr. Davis? 


~ 
‘omen 
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~ wlibaies right sir 

Q. I will ask you if when this signature of Mr. 
Davis was appended to the second page of Plain- 
tiff’s Exhibit 12 there was anything upon this 
sheet with the exception of the figure showing the 
gross receipts. 

A. That I don’t know; I don’t remember. 

Q. You don’t remember? A. No. 

Q. Can you state whether or not any of the 
extensions, or anything that is written upon Plain- 
tiff’s Exhibit 12 other than the gross receipts were 
upon that exhibit at the time it was signed by Mr. 
Davis? A. May I have that again? 

Myx. Eisner: Wull you read it, please? 

(Question read.) 

A. No. Just the first sheet, you mean? 

Q. Yes, I mean just the sheet that was signed 
by Mr. Davis. Ae Thar is teht, [L179 

Q. Now, how about the other sheets with it? 
Were there any extensions or anything upon the 
document you showed to Mr. Davis other than the 
eross receipts for his approval? 

ie dbhat is all. 

Q@. The only thing you showed Ma. Davis for his 
approval were gross receipts whether or not they 
were correct, as you took them from the books of 
the California Motor Transport Company? 

A. That is right. 

Q. And Mr. Davis then appended his signature 
approving your figure as correct? Ves: 

Q. Now, then, Mr. Challburg, vour policies in 


ater i22 Calif. Motor Transport Co., ete. 


(Testimony of C. A. Challburg.) 
nunerous instances provide for a deposit premium, 
do they not? A. Yes, they do. 

Q. Is it part of the auditor’s business to collect 


those deposit premiums? A, It is wot 
@. Does the auditor have any records of the 
deposit premiums ? A. tle does not. 


Q. Whose business is it in the company to see 
that the deposit premiums that are called for by the 
policy are paid? A. That is up to the cashier. 

Q. The cashier? A. That is right. 

@. he auditor has nothing, no record of it? 

A. He gets a record after the final audit, yes. 

@. Doesn’t the auditor receive a charge—I am 


no auditor, but—against the insured as shown by 
the deposit premitun, and then later as against the 
charge there is a credit if payment is met? 

A. At the final’andit, yes. 

@. You send out these bills 

Mr. Murman: Which exhibit? 

Mr. Hisner: Just aunimute. I aim looking @f 
Exhibit 11 at the moment. 

Mr. Murman: ids thesfimal audit. 

Q. (By Mr. Eisner): Possibly you can assist 
me. These bills on Plaintiff’s Exhibit 11 are based 
upon the rate of .997 and .226, are they not? 

we 6S) 

(). ‘hey were sent out by Fidelity and Casualty 
Company to Bayly, Martin & Fay addressed to the 
California Motor Transport Company ? 

A. That is right. Those are voluntary reports, 


subject to audit. 


ee) 
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Q. You say you audited those books in April of 
1947? Did you send out any bills addressed to the 
California Motor Transport Company before Oc- 
tober, 1947? A. Yes. 

Q. Where are they? [119] 

A. They were produced a moment ago. 

Q. This is Exhibit 138 to which you refer and 
the bills you are handing me purport to be copies, 
is that correct ? A Chaise 

@. When you made out these bills on April 19, 
1947, did vou send any copy to California Motor 
Transport Company ? 

A. No; all copies go to the broker. 

@. Mr. Challburg, after April 19, 1947, did you 
receive any payment from Bayly, Martin & Fay on 
account of the bills vou rendered that date? 

peeihat dort know. 

@. As auditor don’t you know whether or not 
any payment would be made? 

A. ‘That is up to the cashier. 

Q. Did you know if any further bill was sent 
out by Fidelity and Casualty Company of New 
York to Bayly, Martin & Fay, or anybody else, 
prior to October, 1947? 

A. That I don’t know. Copies might have been 
made; I don’t know. 

Q. You don’t know? A. No. 

Q. You are not familiar with any follow-up sys- 
tem in vour sending out the bills? Whether they 
are paid is not in your department? 

A. That is right. [120] 
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Q@. You don't know anything about that? 

m ULhat is miei, 

@. Were these bills made up in your depart- 
ment? A. They were, ves. 

@. In making up these bills did vou give them 
a different rate in figuring the premium than was 
included in your bills covered by Plaintiff’s Ex- 
laailaitee ad 12 A. Right. 

Q. At whose request did von change the rate 
in figuring the bills between February 15, 1947, 
and April 19, 19472 

«A. Those were given us by the underwriting de- 
partment when we got the audit requisition. 

Q. You don't have in vour department, then, as 
J understand, any record of the premium rate of 
policies that are outstanding? A. ~ Westomior 

@. And vou don’t cheek when a remittance is 
received or a gross receipts statement received from 
an insured, you have nothing in vour department 
by which vou can eheck whether or not the imsured 
has figured the premium according to the rate set 
forth in his poliey by whieh he is to be Covered ? 

A. We do not. 

@. That is all done by another department that 
does check that? A. Thatas rights [126] 

Q. There is a department that does that job? 

A. They are checked, as I say, in the final audit. 

Q. Special final audit is made, we will say, 
months after the time these reports are received. 
Do vou mean to say in the meantime there is no 
cheek made of them? 
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A. Not until final audit is made. 

Q. In the meantime the insured who has made 
his remittance remains in ignorance of that claim 
or whether or not 


Mr. Murman: If the Court please, how ean this 
witness testify to the ignorance or intelligence of 
another ? 

My. Eisner: Well, I will withdraw the question. 
It speaks for itself. I think that is all. Exenge 
me; one more question. 

Q. When vou made an audit did you send a copy 
of it to the California Motors? 

Eee No; | do not. 

Q. You just keep that in your file? 

A. We send our copy to the broker. 

Q. Did you send a copy of this audit to the 
broker ? A. Yes. The files will 

Q. You refer to Bayly, Martin & Fay as agent? 

A. As agent, yes, broker or agent. 


Q. Are you fannliar with whether or not col- 
lections were paid to Bayly, Martin & Fay by the 
California—by Fidelity and Casualty Company ? 

it don’t kiiow 

Mr. Murman: There is no question, Mr. Hisner, 
but what Bayly, Martin & Fay were your brokers, 
is there? You allege that in your pleadings. 

Mr. Eisner: No, but they were onr broker, and, 
as you allege, they were vour agents for the pur- 
pose of collecting. 

Mr. Murman: We don’t allege any such thing. 

Mr. Eisner: You allege that the reports and 
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remittances were made monthly, and they could 
only have been made monthly if they were made 
to Bayly, Martin & Fay because they were made 
to Bayly, Martin & Fay. 

Mr. Murman: There is no allegation of ageney 
in our pleadings. 

Mr. Eisner: J will ask you this: 

Q. My. Challburg, is it the practice—do you 
know whether or not it is the practice of the Bayly, 
Martin & Fay to make collections of preniiums upon 
poheies which have been written through their 
office ? A. I doavot know. 

Mr. Muriman: After all, he is. just the auditor. 

Mr. Eisner: I realize that, but I understand he 
has limited knowledge, apparently. No further 
questions. 

Mr. St. Claim: May Lask aqnestion 01 so; your 
Tionor? 

The Court: Yes. [423] 

Q. (By Ma Sip Claiv’) > oi, CHalliiting, rere 
ring to Plaintiff’s lxhibit 11—which are the re- 
ports made np by this witness, vour Honor—do I 


understand you refer to those as bills? 

A. Audit statements or audit bills, yes. 

Q. Mr. Kisner was using the word ‘*bills."” Do 
you mean to have the Court believe from that state- 
ment that no money had been paid until that was 
received by Bayly, Martin & Fay? 

A. That I don’t know, what money was _ paid. 
when we get cash. It goes to the eashier. 

@. b dont want t6 butt my Jiead @eninsth the 


a | 
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same problem Mr. Eisner has been butting. 

A. The payments are arranged with Mr. Davis. 
I know nothing of what has been paid. 

Mr. Murman: Would it be of any help if I tell 
you we will produce the cashier? He will cover 
alll thats 

QQ (By Mr. St. Clair): I want to make it clear, 
when Mr. Eisner was cross-examining you with re- 
gard to whether or not Bayly, Martin & Fay paid 
Fidelity and Casualty Company, you were not in- 
ferring no money came into their hands after it 


issued those documents ? A. No, indeed not. 
Q. | understand that document was issued upon 
We 

receipt of these reports? A. That is right. 


The Court: All money had been paid on it al- 
ready? [124] 

me That is right, your Honor. 

@. Who is that issued to? 

A. It goes to Bayly, Martin & Fay, the broker. 

Q. If there had been money paid on account 
wouldn’t it be on that document? 

A. The check wouldn’t come into the audit de- 
partinent. If would come to the cashier. 

@. (By Mr. St. Clair): When Mr. Eisner 
showed vou that letter of transmittal on the report 
of the company—you recall he showed you a series 
of those? A. Yes. 

Q. You will recall that—I will hand them to 
you and ask you to read the language there. 

A. ‘We enclose vour report of gross receipts 
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for September and October under the above-cap- 
tioned policies”’ 
@. In other words, that was when the cheek was 
drawn ? mm No. 
Q. It wouldn’t show on this? 
A, No, it wouldn’t. I wouldn't know. 
The Court: Let me see that letter. That is frem 


your client? 

Mr. St. Clair: Yes, sim That isvall i Wagga 
this witness. 

Mr. Murman: I have only one question. [125] 


Redirect Examination 
By Mr. Murman: 


Q. In connection with Plaintiff’s Exhibit 12, I 
believe you stated that when Mr. Davis signed this 
there was only the figure at the top of the page? 

A. That is possible, yes. 

@. Were these other pages attached to it? 

A. No, he didn’t sign that one. Those are just 


payrolls. 
Q. That page wasn’t attached to the preceding 
page when Mr. Davis signed it? A, ING: 


@. He only signed as to the gross receipts ? 
A. “Uitat is might: 

The Court: Let me see that. 

Mr. Murman: Yes, your Honor. 

The Court: Was this data on it? 

. ses 

Q. SPL-209502 A. That is tight. 
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Q. Was that on it when Davis signed it? 

Eee that is Tisht, 

Q. Was this statement in here, ‘‘Assured re- 
fused to sign retrospective agreements’’? 

A. That I don’t know. That could have been 
added Jater for our own information. 

Q. But the policy number was on it at the time 
he signed? [126]. 

m Miat is right, your Honor. 

Mia. Murman: I! have no further questions. Has 
anyone else any further questions of this witness? 
I undertand that Mr. Challburg, by prior arrange- 
ment, has been scheduwed to go to Detroit tonight. 
I have no further reason to call him. If he may 
be excused at this time, it will be appreciated. Do 
any of you want him retained ? 

Mi. Eisner: Not if you are going to produce 
the cashier. 

Mr. Murman: We will produce the cashier to- 
morrow morning, unless the Court wants to proceed 
at this time. It is four o’clock. I don’t mean to- 
morrow morning; I mean at the next calling of this 
Case, 

Mi. Eisner: J want to say this: I would appre- 
ciate 1t—I have a matter before the Federal Trade 
Commission scheduled for meeting on Monday at 
Los Angeles. I realize—I thought this case could 
be concluded in one day, but I see I was in error. 
1 don’t know whether it would meet with the con- 
venience of Court and counsel if we could adjourn 
until Wednesday or Thursday of next week. 
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(Colloquy between Court and counsel re- 
ported but not transcribed.) 


The Court: We will continue then, until 
Wednesday. I don’t see any need to put on an- 
other witness now. It is a quarter after four. 

Mr. Murman: May Mr. Challburg be excused 
to go to [127] Detroit? 

The Court: Yes. 

Mr. Kisner: We stipulate to that. 

My. St. Clair: So shall. we. 


(Thereupon the hearing of the instant cause 
was continued until Wednesday, October 5, and 
thereafter continued until Monday, October 10, 
1949, at 10:00 a.m.) [127-A] 


Monday, October 10, 1949, 10:00 A.M. 


Mr. Murman: We had finished with the testi- 
mony of Mr. Challburg, the auditor, last Friday a 
week ago. Mr. Mettalia, the superintendent of the 
easualty department, had testified and then we 
called Mr. Challburg, the auditor. 

The Court: Yes. 

Mr. Murman: He had been interrogated and ex- 
cused because he had to leave for the Kast. This 
morning J am proceeding with Mr. Rechnagel, the 


cashier. 
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called for the plaintiff; sworn. 
The Clerk: State your name, please. 
The Witness: Charles Rechnagel. 


Direct Examination 
By Mr. Murman: 


@. What is vour business? 

A. I am cashier for the Fidelity and Casualty 
Company. 

@. How long have vou been so employed? 

A. Thirty-two years. 

Q. Have you been in San Francisco during that 
full period of time? A.” Ne, sir. 

Q. Are you familiar with the case on trial in so 
far as your department is concerned, Fidelity and 
Casualty Company v. [128] California Motor [x- 
press Company ? A. Yes, sir. 

Q. Mr. Rechnagel, I show you a group of six 
blue pieces of paper on which there is some writing, 
directed to California Motor Express, and ask you 
to identify what those are. 

A. These are our ledger cards covering the vari- 
ous entries received in connection with this particu- 
lar policy. 

Q. That is the entries made in your department ? 

A. Yes, sir. 

Q. These are the records of your department, 
then ? A. That is right. 

Q. I show you now four of the six cards which 
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you have identified—by the way, are these ledger 


eards? &, ‘That is right. 
®. and ask you to state what each is in order 


as I give them to you. The first one relates to SPL- 
20950 and SPL-20968, gives the assured as Califor- 
nia Motor Transport Company, refers to audit of 
2/15/47; location of risk, from 9/1/46 to 10/1/46, 
and ask you if that is a ledger card covering that 
period of time, from 9/1/46 to 10/1/46. 

A. Yes, sit. 

Q. Inthe upper right-hand corner there is listed 
a totavob $2407.13. What is that? 

A. That means that we were to bill the Califor- 
nia, or charge California Motor Transport Company 
$2,457.13 as an earned [129] premium from the time 
September 1, 1946, to October 1, 1946, on that parti- 
cular policy. | 
Does that card show when that was paid? 
Nee: 

Where is that? 

Right here (indicating). 

You point to a stamp ‘‘ Paid March 15, 19477? 
dhatis rrelit. 

That is the date that amount was paid? 
That is the date it was posted in my records. 


-OPFrOPrPOPSD 


Q. Is that the date you took the amount into vour 
records as a payment ? mw ‘Tiditiserigin. 

Q. It may have heen received by the company 
before that, but it was posted on that date? 

A. ‘Dhatuis ought: 

The Court: Tlow much is that? 
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A. $2,457.13. 
Q. (By My. Murman): That was from the pe- 
riod 9/1/46 to 10/1/46? A. Yes. 


Q. I show you a similar card with similar nota- 
tions from October 1, 1946, to November 1, 1946, 
showing a total of $1,514.88, and ask you if that 
sunilarly reflects a posting of that amount of money 
for that period on vour records? [130]. 

Pemeiinet 1s right, yes, sir. 

Mr. St. Clair: What was that sum, Mr. Rech- 
nagel? 

The Witness: $1,514.83. 

Mr. St. Clair: Thank you, sir. 

Q. (By My. Murman): That was—that also 
showed the saine date of posting ? 

A. March 15, 1947. 

. I show you a similar card covering the period 
11/1/46 to 12/1/46, showing a total of $2,040.62, and 
ask you if that shows the amount billed and the 
amount posted in your ledger. 

A. It shows the amount that was posted in our 
ledger, posted again on March 15, 1947. 

Q. ‘That is borne out by the stamp on the record? 

pees Chats 11eht. 

Q. I show vou a fourth card, similar in nature, 
bearing the period 12/1/46 to 1/1/47, showing $2,036, 
and ask vou if that shows a similar record. 

A. Yes, sir, and that was posted on my records 
as of March 24, 1947. 

Q. That is borne out by a similar stamp only it is 
a later date, is that correct? 
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A. That is correct. 

Q. In addition to the four cards which I have 
shown vou, Aly. Rechnagel, J show you a similar 
colored card referring to SPL-20968. The other 
eards which I have shown you have [131] referred 
to both policies, have they not? A. Yes isi 

Q. SPL-20950 and 20968? A. Yes: 

Q. This refers only to policy No. SPL-20968 2 

A. Yes. 

Q. That covers on its face the period from 9/1/46 
to 1/21/47, after which appear the letters ‘‘CANC.” 
What does that mean? 

A. Canceled out on our record November 7, 1947, 
and it was placed in the suspense account. 

Q. I am referring not to that part, but above 
here, following the words ‘‘from 9/1/46 to 1/21/47, 
Cane.”’ 

A. That means that policy was canceled on that 
day, on January 21, 1947. 

Q. In the upper right-hand corner there appears 
the figure $5,950.52. Ay That ispfight 

Q. There also appears on there—well, first, what 
does that figure represent? 

A. That represents, in this case, the total earned 
premium for the time that this poliey was in force. 

Q@. Is it gross or net? 

A. ‘That would be the remainder after giving the 
assured credit for whatever was present on that 
particular account. 

Q. On the others, if | may ask, the figures on the 
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first four [132] cards were actually paid to Fidelity 
and Casualty ? A. That is right. 

Q. After giving credit for those amounts you 
reached a net due? A. That is correct. 

Q. That is the amount vou have just identified ? 

em lhatis correct. 

Q. That card shows—By the way, that net is as 
to that one policy only? A. Yes. 

Q. This card shows stamped on it, ‘‘Billed July 
28, 1947.’’ What does that mean? 

A. That means we billed our agent on that date, 
Bayly, Martin & Fay. 

Q. Agent? A. Broker. 

Q. Was Bayly, Martin & Fay your agent? 

A. No, they are brokers. 

Q. When you said ‘‘our agent,’’ what did you 
mean by that? 

A. We do have agents, our company: 

@. When you said your agent, vou meant Bayly, 
Martin & Fay are brokers? A. That is right. 

Q. Down below there is the word ‘‘Suspense”’ 
stamped. What does that mean? [133] 

A. Because this item wasn’t paid, we cancel it 
from an active account on November 7, 1947, and 


placed it in what we call our suspense account. 

Q. That is an account to be collected ? 

a Yes. 

Q. When you said you took it from the active 
account on November 7, 1947, you referred to the 
date which is just above it, November 7, 1947, is 
that right? A. That is right. 


186 Calif. Motor Transport Co., ete. 


(‘Testimony of Charles Reehnagel. ) 

Q. I show you a fifth similar card to which is 
attached a similar note, but yellow in appearanee, 
and ask you what that is. 

A. Here again is a final audit representing a bal- 
ance due for the time of this particular policy, this 
particular report, from September 1, 1946, to Janu- 
ary 21, 1947. 

Q. When you say ‘‘this particular policy,’’ what 


are you referring to? A. SPL-20950. 
Q. That is the excess policy as to automobile 
and primary as to other risks? bee Yess 


Q. Is the reason for two cards because of the faet 
that this policy is excess as to automobiles, these 


blue cards? A. That isticht 

Q. And the yellow card is primary risk as to 
other coverage, [184] is that right? A. “Wee 

Q. That shows a similar stamp, ‘Billed July 28, 
1947,’’ is that correct? A. Yes. 

Q. That is the date on which the billing was 
billed ? AY es, sit 

Q. As in the case of the other card? 

A. Yes. 


Q. Only 20968 it refers to? 

A. “Phat is Tehit. 

Q. It also shows a stamp, ‘‘Suspense,’’ and then 
the date, ‘‘November 7, 19477’? 

n. That ds tient. 

Q. So that it had become uncollectible and placed 
in the suspense account? ,. Wes; 

Q. ‘The totals here which show on this card are 
$1,508.16 as to the excess, is that correct? 
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ie 1 CS, Sit 

Q. And on the other insurance which the excess 
policy covers, as a primary policy, there is the figure 
$383.32 ? A. That is right. 

Q. Was the total premium that was placed in 
suspense as not collectible the total of those two 
ficures? [135] A. Yes, sir. 

@. I noticed down here at the bottom of this 
card something which doesn’t appear on the others, 
the entry ‘‘3/31/47,’’ showing $1,082.54 paid. Can 
you explain that to the Court? 

A. At the time that the—prior to the time that 
this item was placed in suspense we had in our 
agency balance account, or unapplied cash account, 
a payment of $1,082.54, and because we didn’t have 
an entry for that particular amount at that time we 
posted it to this card. 

Q. You posted it on these cards? 

A. That is right. 

Q. Was that a payment on policy 20950? 

A. No, on the other policy. 

Q. So that was an error, then, putting it on that 
eard ? 

A. Itisanerror. The actual balance here is the 
full amount. 

@. The actual balance is the full amount? 

A. That is right, on that particular policy. 

Q. $1,508.16 and $338.33 ? A. That is right. 

Q. Am I correct in asking, Mr. Rechnagel, where 
the blue registration card is for the $1,082.54? 
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A. Wenever got any for that from our auditing 
department. 

Q. So that you don’t have a blue card similar to 
these first ones to cover it? [1386] 

A. That is right. 

Q. This was posted to the wrong policy? 

A, Uhatis meht 

Q. When this eard, then, No. 5, the audit 
$5,950.52, placed in suspension, policy 20968, the 
primary, does that net amount—did you take into 
consideration this payment of $1,082.54? 

A. Yes, sir. 

Q. So that that 1s a total net due, then? 

A. That is a total net due. 

Mr. Murman: At this time I ask all these cards 
be placed in evidence as plaintiff’s exhibit next in 
order, collectively as one exhibit. 

(The ledger cards were marked Plaintiff’s 
Exhibit 14 in evidence.) 

Mr. Murman: I have no further questions. You 

may cross-examine. 
Cross-Examination 
By Mr. Eisner: 

Q. Mr. Rechnagel, when a policy is issued by the 
Fidelity and Casualty Company are you given in- 
formation in your department ? Ae Ses, sar 

Q. ‘hat the policy has been issued ? 

A. Wesysir 

Q. What information are you given? [137] 

A. We are given a copy of the policy, that is, | 
what we call our daily report. 
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Q. That daily report is virtually a copy of the 
policy, is it not? A. Yes, sir. 

Mr. Murman: Not virtually; it is actually, Mr. 
Hisner. 

Mr. Eisner: Thank you. I accept the correction. 

Q. It is then the business of your department, as 
cashier, to make the correct billings for it? 

A. Yes, sir. 

@. If a policy calls for a payment as a deposit 
premium upon its execution, your departinent makes 
that collection, does it? Comey eS, Sit 

@. And in order to make that collection what 
does your department do? Do you bill the broker 
in the transaction ? 

A. We bill the broker in the transaction. 

Q. Is the broker in the transaction, such as 
Bayly, Martin & Fay, then relied upon by the com- 
pany to make the collection from the insured? 

A. Yes, sir. 

Q. Is the broker authorized by the company, 
your company, to make the collection in its behalf 
and then remit to the company ? 

A. The broker is authorized. 

Q. The broker makes the collection on your be- 
half? [138] ee hat ishrieditgs 

Q. If the premium is not paid when it is due, 
you bill the broker, send the bill to the broker ? 

A. That is right. 

Q. Now, then, Mr. Rechnagel, I call you atten- 
tion to the fact that Policy No. 20950, Plaintift’s 
Exhibit 4 in this case, calls for a deposit premium of 
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$6,685.40. Ae Yes) sir. 

Q. Did vour department make collection of that 
deposit premium ? A. No, sir. 

Q. Did you send any bill to the broker for that 
deposit premium ? 

A. Yes—I can’t say that we did, because we 
don’t have any records of that. 

Q. You have no record of having sent any bill 
to the broker for that deposit premium ? 

ee Nos, 

Q. Did you ever, according to your records, ever 
send any bill to the broker or to anvbody else, the 
insured, for that deposit premium ? 

A, I ean’t say I did. 

Q. Well, you know that you didn’t, don’t you, 
Mr. Rechnagel ? A. No, it might have. 

Q. According to your best recollection 

A. It should have been billed. 

Q. What? A. It should have been billed. 

Q. It should have been billed and wasn’t billed ? 

Mr. Murman: That is not the witness’ testi- 
mony. He said he had no recollection of it. 

My. Hisnex: All might. 

(. When you say it should have been billed, vou 


[139] 


mean according to the general practice of your com- 
pany when a poliey is issued which calls for a de- 
posit premium, that it is the practice and the duty 
of vour office to bill for that deposit premium ? 
A. That is ught 
Q. £ cAil your attention, Ma. Rechhagel 1 
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Policy No. 20968, Plaintiff’s Exlnbit 3, and I call 
your attention to the fact that this policy calls for 
a deposit premium of $6,060, is that correct? 

A. Yes, sir. 

Q. Did vou collect any deposit premium on that 
policy ? A. No, sim 

Q. Is the same thing true respecting this policy 
and this deposit premium as respected the deposit 
premium called for on Policy No. SPL-20950? 

A. Yes. 

Q. Now, counsel has just introduced as Plain- 
tiff’s Exhibit 14 [140] a number of so-called regis- 
tration cards. You know the registration cards, do 
you? A. Yes, sil. 

@. These are made up in your department ? 

eee Yes, Sil’. 

Q. I am going to call vour attention to the first 
of these registration cards. It bears date, as I read 
it, February 15, 1947? A. Yes, sir. 

Q. Is that the date that registration card was 
made up? A. That is right. 

Q. Is it a fact, then, that the first time a regis- 
tration card was made up in your department for 
the policy 20950 and on policy 20968 was February 
15, 1947? A. No. 

Q. Do you have any earher registration cards 
on this policy? A. Yes, the original entries. 

Q. Just a moment, Mr. Rechnagel. I understand 
that it is your practice to make up registration cards 
on a policy when it is issued ? 

Be) Phat is tent. 
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Q@. Did you make up any registration card on 
policy No. 20968 prior to the 10th day of Febraaigs 
19477? A. Ves, sit 
Where is it? [141] 

It isn’t here, but we have made one. 

Is it 2eblue resisivation card? A. Yes. 
What was that registration card? 

The original premium. 


CGPrOoOo-re 


JT will ask vou te produce it for me if you have 
any registration card that was made up on this 
polity No, 20968 prior to February 15, 1947. Now, 
this registration card was made up on that date, 
is that correct? A. That is right. 

Q. IL notice that it recites here under this page, 
‘Audit 2/15/47’’—February 15, 1947, audit. What 
does that. mean ? 

A. That means the date our auditing department 
gives a billing on tais particular account—it is an 
audit bill prepared on February 15, 1947, 

Q. In other words, you in your department re- 
eeive an audit bill A. 6 Phat is aaehe 

@: from the auditing department ? 

A. ‘Bhat is right. 

Q. Was that in writing? 

A. No, it is a typewritten bill. 

@. A typewritten bill. That is what I meant. 
Will you produce it for me? 

Mr. Murman: It is already in evidence. [142] 

The Court: It isin evidence already. 

Mv. Eiswer: Ob, Wloch isgit? 
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Mr. Murman: I think it is Plaintiff’s Exhibit 
) 11 and 12. 
@. (By Mi. Eisner): That is the—did you—as 
I understand, the information from which vou made 
up the registration card in voux hand was Plaintiff’s 
Exhibit 122 
oar Mirman: “No, thateis not correct; it is 11. 
The audit bill is 11 and that is the final audit you 
have in your hand. 
The Court: We will take a five-minute recess. 


(Recess. ) 


@. (By Mr. Eisner): Air. Rechnagel, then it is 
my understanding that vou as cashier made up the 
original card that is dated February 15, 1947, from 
this Exhibit 11, which purports to be a carbon copy 
of the statement to the California Motor Transport 
Company ? 

A. These cards were made up from these bills. 

Q. To make that clear, the registration cards, 
Exhibit 14, were made up from the bills Exlibit 
11? A. That is right, yes, sir. 

Q. Did you have in your department any other 
information from which to make up these registra- 
tion ecards Exhibit 14, other than Exhibit 11? 

A. No, sir. [143] 

Mr. Murman: May I point out, Mr. lisner, that 
those bills that Mr. Rechnagel has identified relate 
onlv to the first four. 

Mr. Eisner: Yes. that is correct. 

Q. And the note stating it as having been made 
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up from Ixhibit 11 refers to the first four of the 
registration cards? A. Yes. 

Q. Which constitute a part of Exhibit 14? 

A. Thatis right. 

Q. You did have in your possession, however, the 
dailies of policy 20950 and 20968 ? A Yes 

Q. When did you receive those dailies? 

A. Those daily reports—do we have—I can't tell 
you unless I see the file. 

Q. Do you have the file? 

A. No, I don’t. 

Mr. Hisner: Does counsel have the file that the 
witness can refer to? 

Mi. Murman: I have the dailies here, M1, Eisner. 

Mr. Kisner: I suggest if vou give the witness his 
file he probably can answer these questions. 

Mr. Murman: That is so. These are the dailies 
(handing documents to the witness). 

The Witness: These are recorded by the account- 
ing [144] department—policy No. SPL-20950 was 
recorded by the accounting department October 3, 
1946, and policy SPL-20968 was recorded by the 
accounting department on October 8, 1946. 

Q. Yes. Then on February T5, 1947, when vou 
received these statements, Plaintiff’s Exhibit 11 

A. Yes, sii 

Q. you had had these dailies in vour posses- 
sion since the prior early October? 

A. ‘What, is Tiglits 

Q. 19462 A, 1 08, Sit. 

Q. When you received Plaintiff's Exhibit 11 
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did you observe that the rate at which the premium 
was calculated was .997 and .2262 

aA. No, because it isn’t necessary. 

Q. Why? 

A. Because the auditing department, when they 
put through this bill, they are supposed to be correct. 

Q. You made no reference then to the dailies 
that were in your possession ? AY Now sin: 

Q. Your department then simply accepted the 
statement of the auditing department as correct? 

A. That is right, because if there is any mistake 
that would be picked up by the final audit, vou 
see. [145] 

Q. Now, then, Mr. Rechnagel, is it the practice 
of your department to make up ledger cards such 
as the first four ledger cards of Exhibit 14, as soon 
as the policies have been issued ? A. Yes. 

Q. I am referring next to the last two ledger 
eards in Exhibit 14. I call your attention to the fact 
that that ledger card, the fifth ledger card in this 


exhibit, is dated May 1, 1947? i OS, 
Q. Was that the date that that ledger ecard was 
made out? A. Yes. 


Q. Now, when that ledger card was made out 
on May 1, 1947, was that ledger card made out from 
Plaintiff’s Exhibit 12? A. No, sir. 

Q. What did you have in your possession on May 
1, 1947, when you made out this registration card? 

A. This bill. 

Q. The bill you refer to, then, is a document that 
is annexed as a part of Exhibit 12, is that correct? 

f.  fes, sir. 
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Q. And what is there indicated is a bill to Cali- 
fornia Motor Transport Company, purporting to be 
a carbon copy thereof, dated 4/19/47? 

A. That is right. [146] 

®. iIsthatcomect? A. Yes, sir. 

Q. And you did not have in your possession, 
then, any other portion of Exhibit 12? I am show- 
ing you that exhibit so that vou can check it. 

Mr. "Murman: Yow say “any other portion. ~ 
You mean apart from the audit bill? 

The Witness: Yes. There must be another audit 
for $5,950.62. I believe they were entered at the 
same time. 

Mr. Murman: I think that is No. 13. 

Mr. Hisner: That is the only audit, eounsel, that 
I know of that has been introduced in evidence. if 


there is any 

My. Murman: You will reeall Mia. Challburg, 
identified it as an audit made by him, and that sub- 
sequent to these audits bills were sent out which con- 
stitute Plaintiff’s Kxhibit 13, and that was one of 
those that was attached to No. 12 that Mr. Rech- 
nagel just identified. 

Q. (By Mf. Hisner): To clanify this I will ask 
you, Mr. Rechnagel, just what did you have in your 
POSSeSS1ON as eashier on May 1, 1947, when you made 
up this registration card? 

A: I had an audit billig, and the date of that 
audit billing is dated April 19, 1947, and the amount 
due is on that particular—for that particular entry 
ise$5,950.52. Then we have, [147] on the same day, 
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another bill on policy SPL-20950, and that audit 
bill is dated April 19, 1947, and it is in the amount 
of $1,508.16. 

Q. That would be an audit bill similar to the 
audit bill which you have identified -—— 

eee iat is comrect. 

Q. as part of Plaintiff’s Exhibit 12? 

Poe at isscorrect. 

Mr. Murman:  t*or the purpose of the record, Mr. 
Kisner, both audit bills are in evidence as Plaintiff’s 
Exhibit 18, You have them right there. 

Mir. Wisner: 1 think you are mistaken, counsel. 


Mi. Murman: No. 

Mi. Kisner: Just a minute. Well, maybe. They 
are annexed as part of that exhibit. 

Mr. Murman: That is our exhibit. You will re- 
eall Bayly, Martin & Fay had a statement which 
was attached to it, but our exhibit was the audit bill. 

Mr, Eisner: That may be correct. 

@. Attached to Plaintiff’s Exhibit 13, I call your 
attention, Mr. Rechnagel, to carbon copies of state- 
ments dated April 19, 1947. AD Yesmeir 

@. And the carbon copies of the statements di- 
rected to the California Motor Transport Company 
on the letterhead of [148] Fidelity and Casualty 
Company of New York are carbon copies of the 
statements that you received on May 1, 1947—— 

A. That is right. 

© from which you say you made up that 
registration card? A. neers: rele: 

Q. Very well. Now, then. when you made up 
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that registration card you made up a new charge 
of premium, didn’t you? A. Yes. 

Q. In other words, you then charged the 
premium on the registration card for the first time 
in your department at the rates specified in the 
daihes which you had received in October of 1946? 

A, “Whaiiscorrect: 

Q. <And you never at any time prior to May 1, 
1947, entered any charge in vour department against 
California Motor Transport Company on these 
policies, No. 20968 and 20950, at any rate other than 
those shown upon, or for any premium other than 
that shown upon the first four sheets of the regis- 
tration card on Plaintiff’s Exhibit 14? 

Mr. Murman: ‘To which 

A. Except the original entry. 

Mr. Murman: To which I object unless the ques- 
tion is directed purely to the amount, not rate, be- 
cause this witness already testified he paid no atten- 


tion to the rate. 

The Court: 1 think he can answer the question. 
The [149] question is whether prior to that time he 
had ever made any entry, premiuns figure, at anv 
rate other than that vate. 

AMiy. Miagitan: ““Ulvat is aereeahlcwtostlie FATE. 

A. That is, we entered it October 8, 1946, at the 
oligmial entry. 

@ (Br Orr. ister): Whites Tica 
October 8, 1946? 

A. $6,060 on pohey SPL-20968, and then on: 
policy SPL-20950 we entered $6,685.40, 
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Q@. What dates did you make those entries? 
A. On April 8, 1946. 
Q@. On April 8, 1946, vou made the entries of the 


deposit premiums ? A. That is right. 
@. Those were the deposit premiums, then, you 
entered upon your records ? MS SThatais right. 


Q. Did you make any other entry upon vour rec- 
ord upon October 6, 1946—April 6—— 

ie Mag: 1. 

The Court: This was in April, not September? 

Mi. Murman: I think there is a misstatement 
there. 

Q. (By Mr. Eisner): When did you say you 
made the entry of this deposit premium ? 

A. October 8, 1946. 

Q. On October 8, 1946, did you make any other 
entry on your [150] records, on these policies, other 
than the deposit premiums ? A. No, sir. 

Q. Then on this registration card which you say 
was made on May 1, 1947, I call your attention to 
the heading, ‘‘ Billed July 28, 1947.” 

A. Yes, sir. 

Q. ‘What does that mean? What is the meaning 
of that? 

A. That means we billed Bayly, Martin & Fay on 
July 28, 1947, for $5,950.52. 

Q. Was that the first time, Mr. Rechnagel, that 
Bayly, Martin & Fay or anybody else have been 
billed for premiums in addition to the premium 
shown upon the first four ledger cards of Plaintiff's 
Exhibit 14? w. Wes) sir. 
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Q. Now, with reference to the last registration 
eard that is a part of Plaintiff’s Iixinbit 14, that 
is also dated May 1, 1947, and shown as billed on 
July 28, 1947, and what you have testified regarding 
the fifth registration card is also applicable to this 
registration card A. "That 1s “¢er rect 
without repeating it? 

A. Thats coftect: 
@. Are the nlls made ont in vour department ? 


oe ) Wes) si) 

@. I show you Plaintiff’s Exhibit 13 and eall 
your attention [151] to the bills that are a part of 
that exhibit, in addition to the bills to the California 
Motor Transport Company upon the letterhead of 
Fidelitv and Casualty Company of New York, and 
—withdraw that. 

Do vou have copies of the bills to Bayly, Martin 
& Kay of Februaty, 1947? A. “Wo. 

Q. They are billed by you, though? 

A. Yes. We don’t keep track of them. 

Q. To whom are those bills sent? 

A. Thev were sent to Bayly, Martin € Fay. 

). Do vou send any bill to the msured? 

A. We do not. 

Q. The only bill you send out is to the agent 
who does the collecting, is that it? 

A. Phat is Tight. 

Q. Did you receive any report from vour de- 
partment or Bayly, Martin & Fay after vou sent 
out the bills of July 28, 1947? 

A. The only statement we would have had—it 
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is how evident the item was put in suspense, so 
they must have reported before that to us they 
couldn’t collect. 

Q. Bayly, Martin & Fay reported back to you? 

peelhat is right. 

@. Did you send out any further bills to Bayly, 
Martin & Fay? [152] A. No, sit. 

Q. After Bayly, Martin & Fay reported to you 
they couldn’t collect, it was then, on November 7, 
1947, the word ‘‘Suspense’’ was put on there? 

A. Yes, sir. 

@. Is it vour recollection Bayly, Martin & Fay 
reported they could not collect prior to November, 
1947? A. That is mght. 

Q. Did you make any entry upon your records 
that Bayly, Martin & Fay reported they couldn’t 
collect ? 

A. No, other than transferring this card to 
suspense. That would be on November 7, however. 

Q. If Bayly, Martin & Fay, for example, re- 
ported to you in August of 1947 that they could 
not collect, did you make any entry upon your 
records at that time? A. No, sir. 

q. You simply disregarded it? 

Mr. Murman: That is not the witness’ testimony. 

Q. (By My. Eisner): Well, did you send anv 
further bills out? 

A. No, we didn’t send any further bills out. 

Q@. Have you any recollection as to in what 
month Bayly, Martin & Fay reported to vou that 
the items were uncollectible? 
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A. It probably was in October. 

Q. Of 1947? [153] A. That is right. 

Q. Now, then 

A. Because of the fact that the item was trans- 
ferred in November to suspense. 

Q. I eall your attention to the fact that upon 
Plaintiff’s Exhibit 14, the first four registration 
ecards, there is marked on the first three ‘‘ Audit 
March 15, 1947.’’ A. Yes. 

Q. Was that payment made to your department? 

A. No, sir, that was the date we posted it on 


our records. 

Q. The check was received from Bayly, Martin 
& Kay A. Prior to that time. 

Q. How long prior to that? 

Dei camettelll here. 

Q. Well, approximately. 

Mr. Murman: That calls for a conclusion of the 
witness, Mr. Itisner. 

Mr. Eisner: If he knows. 

Mr. St. Clair: I object on the ground it isn't 
proper evidence; that is, it isn’t a statement from 
this witness as to knowledge. 

Mr. Hisner: I will ask counsel to produce any- 
thing you have by which they were remitted. 

MoeSt, Clair: «li ave them. 

Mr. Kisner: Let me have them, then. [154] 

Mr. St. Clair: I am not sure they can be identi- 
fied by this witness. 

Mr. Murman: <As I recall this witness’ testimony, 
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he doesn’t receive the money, he merely posted it 
on the registration cards. 

Q. (By My. Eisner): Don’t you receive the 
money? You are the cashier. Doesn’t the cashier 
receive the money ? 

A. It comes into the accounts department. 

Q. That is under vour jurisdiction ? 

fee Chet is right. 

Q. I call vour attention, M1. Rechnagel, to a 
check from Bayly, Martin & Fay to the Fidelitv 
and Casualty Company dated January 28, 1947. 

Pie ces, SI?! 

@. Can you identify that check as one of the 
payments that were made and credited upon this 
registration card ? 

The Court: That is a check from Bayly, is it? 

The Witness: Yes. Here is one of them, October 
1, 1946, to November 1, 1946. The amount $1,514.83 
is right here. 

Q. (By Mr Eisner): In other words, the re- 
mittance that was credited, shown paid on March 
15, was bv check dated January 28? 

A. That is right. 

@. 1947? 

A. Then there is another item here. This 
emmonmt, g2;o41.l0, (lool) is tiene here. That was 
for the audit September 1, 1946, to October 1, 1946. 

Q. In other words, Bayly, Martin & Fay then 
remitted under the same check to vou 

A. These two items. 

Q. Well, so that we can identify them, the pre- 
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miunl shown upon registration card first annexed 
as a part of Exhibit 14 covering the period from 
9/1/46 to 10/1/46? A. That is co®feci, 

Q. Also the amount of the premium shown upon 
the second registration card, a part of the same 
exhibit, showing the premium 10/1/46 to 11/1/46? 

A) That is cornect: 

Mr. Murman: May I suggest they be marked 
for identification, that particular check, so that 
we will have a record of it? 

Mr. Eisner: Very well, we will mark it for iden- 
tification. 

Mr. St. Clair: There is attached to that check, 
your Honor, some documents that are pertinent 
bookkeeping entries that I intend to put in through 
my own witness. May we have the whole three 
or four documents marked so that they won’t be 
separated ? 

Mr. Murman: Yes, I intended that they be 
marked. 


(The documents were marked Defendants’ 
Exhibit D for [156] identification.) 


Q. (By Mr. Eisner): I show vou a check dated 
January 31, 1947, from Bayly, Martin & Fay, and 
ask you if that remits premium. 

A. ‘hat is right, pays that premium $2,040.62. 

Q. 11/1/46 to 12/1/46, shown on the third regis- 
tration card, part of that exlnhit? 

oe. Vad io tight. 
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Mi. Eisner: All right, we will have it marked 
for identification. 


(The check was marked Defendants’ Exhibit 
It for identification. ) 


Q. (By Mr. Eisner): I show you a check 
dated—— 

Mr. St. Clair: That is the check dated January 
31, is that correct ? 

The Clerk: Yes. 

A. This is the third check. This is a check, 
February 27, amount $2,036 paid to the audit De- 
cember 1, 1946 to January 1, 1947. 

Q. (By Mr. Eisner): Being the fourth regis- 
tration card, a part of Exhibit 14? 

A. That is right. 

My. Eisner: Let that be marked for identifica- 
tion, next in order. 


(The check was marked Defendants’ Exhibit 
F for identification.) [157] 


Q. (By Mr. Eisner): And the next check 
Mr. St. Clair: Can we have the date of that? 
The Witness: This check is March 28. 

Mr, Eisner: 1947- 

The Witness: This item, $1,082.54, which is in- 
eluded in the check of March 28, should have been 
posted to 20968. However, we never got an audit 
in our department for that and when the item was— 


prior to the item being transferred to suspense it 
was posted to this card, $1,082.54. 


206 Calif. Motor Transport Co., etc. 


(Testimony of Charles Rechnagel.) 

Q. (By Mi. Eisner): In other words, the cheek 
of $961.61 dated March 28, 1947, covered the pay- 
ment of premium from 9/1/46 to 

&. a0, sim 

Q. ftom January 1, 1947, to Janwaryy9, 
1947? 

A. No, sir. You see, there is a report which 
was received by our office for $1,082.54 covering 
the month’s audit for which our auditing depart- 
ment never gave us the entry. Now, let’s see; we 


ean figure that out. This is for a period, I believe, 
from January 1 to December—to January 21. 

Mr St. Clair: 1947? 

Q. (By Mr. Eisner): From January 1 to Jan- 
uary 21, 19477 

A. Yes, I think that is right. 

The Clerk: The fourth check is marked Defend- 
ants’ I:xhibit G for identification. 

(The check was marked Defendants’ Exhibit 
G for [158] identification. ) 

The Witness: That is the check of March 28. 
1947. 

Q. (By Mr. Eisner): You didn’t send out any 
second bills in October of 1947, did you? 

A. No, 1 don’t—no, sir; not from the accounts 
department. 

@. Not from the aecounts department ? 

A. No, sit. 

(). You are going to produce for me, if there 
are any. anv led@er cards that were inade out im 
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your department on policies 20950 and 20968 prior 
to February 15, 1947? A. Yes, sir. 

Mr. Eisner: I think that is all. 


Cross-Examination 
isy Mm St. Clair: 


Q. I have a few questions I would like to ask 
this witness, your Honor. One thing I would like 
to clarify for the record, I notice that both you 
and Mi. Challburg refer to these documents, some 
of these documents, I believe Exhibits 12 and 13 
and 11—11 is the one—I show you Plaintiff’s Ex- 
hibit 11. You refer to those as bills. Now, My. 
Challburg did the same. When you use the word 
‘bill,’ you don’t necessarily mean you send a bill 
for money that has never been received by your 
company, though? A. No. 

Q. ‘That is an interdepartmental use, isn’t it? 

A. That is right. [159] 

Q. Actually, if I may judge from Plaintiff’s 
Exhibit for identification D through G, the checks 
did appear from those defendants, the company 
had received the money before these bills were made 
out ? A. That is right. 

Q. So that it is the receipt of money that starts 
your intra-company mechanism ? 

A. That is right. 

Q. So this thing you sent Bayly, Martin & Fav 
was actually a confirmation of receipt of payment, 
ast t it? A. That is correct. 

@. In your company practice when a notice of 
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cancellation was issued, did such a notice go to you, 
copy of it? A. Yes. 

Q. Ishow you Plaintiff’s Exhibits 5 and 6, which 
purport to be—or that is a notice of cancellation 
that was delivered sometime—what is the date? 

A. December 19, 1946. 

Q. On December 19, or somewhere near there, 
1946, you and your department did know that the 
policies had been canceled ? 

A. That is correct. 

Q. Again, in the company practice, these moneys 
vou received from brokers, what is your practice 
with regard to the length of time that brokers cus- 
tomarily use for turning the money over to vou that 
thev have collected from the insured? Is [160] there 
an informal practice? 

A. Well, sort of informal, ves. Usually about 
90 days. 

@. It would be from 60 to 90 days before vou 
reeeived the money ? A. Yes, Sip. 

Q. Strictly within your own company practice, 
then, the payment would not be in default until 
after a period of time had passed? 

A. That is right. 

@. Then I ask you, so far as the deposit premium 
thet was referred to is concerned, so far as your 
department is concerned, that wasn't vet in default, 
is that corect, that 1s, In December? 


A. WDhadis Tieht. 
». 


(). At the time vou knew the policy was canceled, 
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then, and under your practice, that premium was not 
in default ? A. “Uhet iserigiet, 

Q. Then certainly under your practice—with- 
draw that. If you can answer this—I suppose it 
is self-evident—a premium based on gross receipts 
for the month of September, 1946, obviously couldn’t 
be computed until sometime in October, could it? 

A. That is right. 

Q. So that you don’t expect payment from the 
broker until 60 or 90 days after sometime in Oc- 
oper? [161] A. That is correct. 

Q. So that these payments that vou received 
on January 28, Defendants’ Exhibits for identifi- 
cation D through G, were, so far as your department 
was concerned, timely payments, is that correct? 

A. Correct. 

@. So far as the checks that went into evidence 
for identification only are concerned, attached to 
the checks are various pieces of paper, and annexed 
—TI notice one of them is a standard Bureau form. 

ioe, Yes. 

Q. Do you know whether or not the defendant 
received a copy of that with the check? 

i. We did. 

@. Where would that go to on interdepartmentai 
procedure ? 

A. That would be in the accounts department and 
we would have the original of that. 

Q. You would? 

A. Yes, sir. It is quite evident that we had it 
on account of the payments. 
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Q. That is called standard Bureau Form 370? 

is What is) ight 

Q. Attached to this same check is a little more 
informal form, if I may call it that, that constituted 
an invoice, and it has a number. Do you know 
whether you received that [162] invoice attached 
to that check, or is that a record of Bayly, Martin 
& Fay ? 

A. I believe that must be the Bayly, Martin & 
Fay. We didn’t get a copy of that. I doubt if we 
did. 

Q. Can you from these documents marked for 
identification tell us whether or not you did receive 
this Form 370? Is there any way of refreshing 
your memory? You said 

A. It is quite evident we got—as a matter of 
fact, I think Mr. Murman has a copy of one of 


these now. 

Q. As far as your best recollection is concerned, 
you testified you did receive the original of those 
forms ? A. That is right. 

Q. Again back to this matter of these bills. as 
vou refer to them, IT show you Plaintiff’s Exhibit 
11 and ask you to point out for the record and the 
Court, as a matter of fact those bills are made out 
to the insured, are they not? A. Yeswsrm 

Q. They are not made out to Bayly, Martin & 
Fav? Ae ING? 

Q. You meant, then, in your previous testimony 
that was not sent physically to Bayly. Martin & 
Bay ? A. To be delivered to the office. 


: 
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Q. But the bill, from your point of view, is to 
the assured ? A. That issaight, 

The Court: I understood him to say those really 
aren’t [163] bills, they are confirmation of payment. 

Mr. St. Clair: I have fallen into the same bad 


habit, your Honor. They are not bills. 


Mr. Murman: That is correct. . 
Mr. St. Clair: That is all the questions I have 
of this witness, your Honor. 
Mr. Murman: I have just a few questions, your 
Honor. 
Redirect Examination 


By Mr. Murman: 


Q. While we are talking about that confirmation 
of payments, Mr. Rechnagel, they are confirmation 
of payments of amounts submitted on voluntary 
audits, isn’t that correct ? A. That is correct. 

Q. They are not confirmation of payments? 

Mr. Eisner: Just a moment. I object to counsel 
leading his own witness. 

Mr. Murman: All right. Withdraw that ques- 
tion. 

Q. Do those confirmation payments have any- 
thing to do with the final audit? eee Nioxecin:: 

Q. Referring again to the same general subject. 
that is, Exhibits D through G for identification, 
the checks, those are the—are those the payments 
vou received before you sent out these confirmations 
of payment? A. Yes, sir. [164] 
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@. And again, they refer to voluntary audits? 

A. {hat is tmeht 

@. Had nothing to do with the final audit? 

Ay aNiosin 

Q. You said that there were no deposit premiunis 
collected. I believe you said that in answer to one 
of Mr. Eisner’s questions ? A. “That is “eine 

Q. Also, in answer to Mr. St. Clair’s question 
you said that cancellation notices had been sent 
out December 17, 1946? 

A. I think that was the date, yes, sir. 

Q. The deposit premiums were not in default 
on that date? A. That is correct. 

Q. Does that explain why they were not col- 
lected ? 

A. So far as my records are concerned, yes. 

Q. Regardless of the deposit premium, these post- 
ings made on Plaintiff's Exhibit 14 as to the first 
four ledger cards refer to receipts actually received 
by the Fidelity and Casualty people from Bayly, 
Martin & Fay on account of the assured, is that 
correct ? A. That is right. 

Q. And they were for the voluntary audits? 

K. Thatis Tight. 

My. Murman: I have no further questions. 

Mr. Misner: JI have a couple of questions. [165] 

Recross-Exanmination 
3y Mr. Eisner: 

@. My. Reelinagel, you have teferred to fal 
audits here. The final audit is nothing more than 
a cheek that is made of the records of the msured 
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by your auditing department to determine whether 
or not the insured has correctly reported his gross 
receipts; isn’t that correct? 

A. Yes, but also to determine that the correct 
rates were used and the classification of its payroll 
is correct. 

Q. Just a moment. Mr. Rechnagel, do you mean 
to say that you wait until the final audit, which 
in this instance was in April of 1947, before a check 
is made to see whether or not the insured has re- 
ported his premium at the proper rate? 

pee yes, 

Q. You mean to say if the regular premium 
was a dollar and the insured had reported his pre- 
mium at a rate of 10 cents, that the first time vour 
department would check the accuracy of the report 
and remittance of the assured was at the time of 
the final audit? © 

Mr. Murman: Objected to as argumentative and 
assuming something not in evidence. 

The Court: J will allow the question. 

A. My department wouldn’t handle that in the 
first place. That is an auditing department matter. 

@. Is that the best answer you ¢an give to that 
question, Mr. Rechnagel? [166] 

A. That is correct. 

Q. Now, Ma. Rechnagel, regarding the payments 
made to the brokers, or to your agent, I understand 
that you don’t expect your agent to remit to the 
company for 60 or 90 days the money that the in- 
sured has paid to the broker on account of his 
premium ? 
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Mr. St. Clair: J object to that question as eall- 
ing for a legal conelusion of the witness. It assumes 
an agency that hasn’t been proven and can’t be 
proven by this witness. 

The Court: Yes, it has that particular use of 
language. 

Mr. Eisner: I will reframe the question, your 
Honor. 

@. Do I understand, then, that you do not expect 
the broker or the—who has placed the insuranee, 
to remit to the company the premium that has been 
paid by the insured under 60 or 90 days after the 
broker has collected from the msured ? 

Mr. Murman: To which I object on the ground 
that what this witness expects is immaterial. 

Mr. Hisner: It was part of your examination. 

The Court: I will let him answer the question. 
Tle has already stated under questioning of Mr. St. 
Clair, without objection, that it was the practice 
to give 60 to 90 days’ grace before those payments 
were made. 

A. Well, we expect our agents to pay us their 
premiums when they collect them. TTowever, they 
do not become overdue for 60 to 90 days. When I 
sav *‘60 fo 90 days,’ I mean this: The [167) Sep. 
tember item actually has to be marked off my hooks 
on December 31, either by payment or eancellation. 

Q. (By Mr. Eisner): You reeognize the pro- 
priety of the payee, the party to whom the payment 
has been made, to retain the money for that leneth 
of time? A. SMesy sir. 

(). You have already testified regarding these 
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deposit premiums that it is the practice to bill the 
broker for these deposit premiums as soon as the 
policy is issued ? A, Yes. 

@. Then do I understand that where a policy 
calls for a deposit premium, that the company does 
not mark that deposit premium as delinquent until 
60 or 90 days after the policy has been issued ? 

wee cs, Sir. 

Q. Now, notwithstanding that the broker is billed 
for it? A. That is right. 

Q: Now, then, in this instance policy 20968, which 
is dated September 1, 1946, and called for a deposit 
premium, the deposit premium would be delinquent, 
according to your statement, on December 1, 1946? 

A. It would become delinquent December 1, 1946, 
that is right. 

Q. Because by that date vou had not received 
remittance of the premium from the broker or agent, 
however you want to [168] designate him? 

A. That is right. Yup! 

Q. Then on December 1, 1946, did you make 
any demand upon Bayly, Martin & Fay for the pay- 
ment of the deposit premium on policy 20946? 

A. No, because—— 

Mr st. Clair: Just a minute, Mr. Witness. Mv 
objection went to the prior question, but it assumes 
something not in evidence, that the policy was is- 
sued on December 1, 1946; the evidence showed the 
policy was issued in October, 1946, and this gentle- 
man got it at that time. My objection runs to the 
line of questions that is based on an assumption 
of December 1, 1946. 
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Mr. Eisner: But the policy, if it ever beeame 
effective, the date it became effective was retro- 
active to September 1. 

The Court: This witness already testified that 
the premium was in default on December 1, 1946. 
He might not be right about that, but anyway, he 
so testified, so the question whether he ever billed 
it at that time is immaterial. 

Mr. Eisner: I think that is all. 

The Court: It is twelve o'clock, gentlemen. This 
being law and motion day, we wil] take an adjourn- 
ment until a quarter after two. 


(Thereupon a recess was taken until 2:15 p.m. 
this date.) [169] 


Afternoon Session, Monday, October 10, 1949 


CHARLES RECHNAGEL 
resumed. 


Reeross-Examination 
(Continued) 


Mr. Eisner: I have some further questions. 

Q. Now, Mr. Reehnagel, at inv request von have 
produced the other ledger cards that vou had cover- 
ing these policies ? A. Yes, 

Q. Are these the other ledger eards that vou 
have? Ve LOSE STE 

A. They were made out and entered on my ree- 
ords November 1, 19-46. 

Q. When were they made out? 
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Q). And those ledger cards contain only a refer- 
ence to the deposit premiums, is that correct? 

A. That is right. 

Q. What is the deposit premium set forth on that 
registration card for policy 20950? 

feo, 127.07. 

The Court: What? 

The Witness: $3,127.01. 

Q. (By Mr. Eisner): How do you reconcile 
that with the deposit premium of $6,685.40 con- 
tained in the policy? A. I ean’t. 

Q. You can’t? [170] mn No, si 

Q. Well, Mr. Rechnagel, where did the figure 
$3,127.01 come from? 

Mr. Murman: If the Court please, I object to 
any further questions along that line because we 
are not asking of the defendant from this Court 
for the deposit premium. We are asking for the 
earned premium, the difference between the pre- 
mium paid on voluntary audit. 

The Court: I understand, but on the other hand, 
the position of the defendant would be, or is, that 
the policies were never put into effect, and this is a 
circumstance that bears on it. 

Mr. Hisner: Exactly. You stated Just exactly 
what I have in mind. 

Ain. Murman: Well, all right, your Honor. I 
just wanted to make our position clear, that we are 
not trying to collect the deposit. 

The Court: I understand that. 

Mr. Eisner: We know that. Well, what was the 
question? I think there was an objection. 
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(Question read.) 

A. I said I couldn’t explain that. 

Q. (By Mr. Kisner): Now, what is the deposit 
premium shown upon your ledger card for poliey 
20968 ? A. $6,060. [171] 

Q. I notice that the deposit for the amount of 
$6,060 has been evidently changed. 

A. That is right. 

Q. Do you know what was originally entered in 
that? A. Same thing. 

Q. How do you know that? 

A. Because it was a ditto operation. Probably 
the figures were not legible to the bookkeeper at that 
time and she went over 1t with ink. 

Q. That is the only figure upon that poliev that 
shows in ink, is it not? a. ‘That iserioite 

Ma. Eisner: We offer these registration cards 
in evidence as Defendants’ exhibit next in order. 

Mr. Murman: ‘To which we make the same ob- 
jection, incompetent, irrelevant and immaterial, not 
within the issues of the ease. 

The Court: All mght, overruled on the same 
erounds. 

(The cards were marked Detendants’ lexhibit 
Hin evidence.) 

The Court: $6,060, is that the original deposit 
shown in the policy? 

Mr. Eisner: Yes, $6,060. 

The Court: Polley 20950 is different. 20968 was 
changed ? 

Mr. Eisner: As shown in ink. 

Q. Do you know when that inking was done? 


vs. The Fidelity and Casualty Co. 219 


(‘Testimony of Charles Rechnagel.) 

A. At the time the bookkeeper—well, it was 
done probably when the clerk was balancing it with 
the transmittal sheets, or the bookkeeper caught it 
and changed it. 

Q. Mr. Rechnagel, showing you registration 
eard No. 5 in Plaintiff’s Exhibit 14, you have al- 
ready stated that that was made out on receipt of the 
report from the auditor dated April 19, 1947, is 
that correct ? Bs NES SUF. 

Q. The card was made out on May 1? 

Do eWay 1, 1947. 

Q. It was billed July 28, 1947, is that correct ? 

Os Wes, sir. 

Q. What was the reason for the delay in billing 
this additional prennum between May 1, when the 
registration ecard was made out, and July 28, 1947? 

A. That would be the normal date of billing. 
In other words, we would bill for the first time on 
July 28 our May business. 

Q@. Now, Mr. Rechnagel, I call your attention 
to the fact that if the insuved owed $5,950.52 addi- 
tional premium, that additional premium was owed 
from the time at least of cancejlation of the poliey, 
wasn't it? A. That is right. 

Q. Notwithstanding vou made out the registra- 
tion card on May 1, 1947, vou savy it is normal busi- 
ness practice for vou to wait until July 28, 1947, 
before you would send out the [178] broker? 

A. Yes. I might add upon that, that on April 
19 formal billing of ow audited bill went to the 
agent, the broker, Bayly, Martin & Fay. 

Op In otter words, tipon April 19, 1947, did vou 
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send to Bayly, Martin & Fay a copy of the auditor's 
report that is annexed as a part of Plaintiff’s IEx- 
hibit 13? ae NV eS) sir. 

Q. ‘That went at that time to Bayly, Martin & 
Fay? A. Yee 
You are sure of that? 

In dupheate. 
In duplicate? wy, “Wes, 
You are sure of that, are you? 

A. Yes, si 

Myr. Kisner: That is all. 

Q. (By Me. St. Clair): Tins mays hawe ween 
asked, your Honor, but I didn’t get it. Nir. Watness, 
on Exhibit H there is the date November 1, 1946, 
is that correct 4 Al Thats rieht: 

Q. It was your testimony that was the date it 


LOPES 


was made up? 

A. That is the date this cleared the accounting 
department records. 

Q. It was made up sometime in October, 
then? [174] A. Yes. 

Mr. St. Clair: That is all. 

My. Kisner: One further question. 

Q. What is the purpose of a deposit premium, 
Mr. Rechnagel ? 

A. You see, there are certain types of risks on 
which our company is unable to determine the actual 
premium. For instance, such a policy as this, and 
especially a more common one, compensation. Com- 
pensation policies or compensation imsurance 1s 
based on a payroll basis. Of course, when we write 
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our policies, they go for a period of twelve months. 
We are unable to determine exactly what the 
premium on that particular policy is, so we write 
it on what we call an extended premium, and at the 
expiration of the contract the audit is made to de- 
termine what the actual premium is, and if the 
assured has paid us too much money at the be- 
ginning of the policy term, we give him a return 
premium. 

Q. Isn’t the purpose of the deposit premium in 
order that the company would be assured of pay- 
ment by the insured and retain the deposit premium 
as security for its payment? 

My. Murman: Objected to as argumentative. 
The witness already gave the explanation. 

The Court: That is a conclusion of the witness, 
anyway. It is quite obvious. 

Mr. Hisner: Yes. 

Q. Myr. Rechnagel, this final audit that you have 
been [175] referring to, that is ordinarily made 
sometime after the term of the policy has expired ? 

A. Yes, sir. 

Q. In other words, after the policy has run its 
term, then sometime after that the audit is made? 

A. Yes, sir. 

Q. And then, and only then, if the assured has 
overpaid by the deposit premium is a refund made 
to the assured ? A. Yes, sir, 

i Wisner: That is all. 
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Further Redirect Examination 


By Mr, Murman: 


Q. And if, after all, he has not paid a sufficiently 
large premium by the time the final audit is made, 
the assured is billed for the difference he is owmg 
to the company, is that correct ? 

A. DENatas comect 

Q@. And that is what was done here? 

A. pics: 

Q. You said this morning, as I understand vou, 
that the deposit preminm became delinquent on De- 
cember 1? A. Yes, si. 

Q. By that did you mean there was a default on 
that date? am 6 Obpnogsin. 

Q. What did von mean? 

A. J meant that the premium became delinquent 
on Deeember 1, and on December 51, that is, up to 
December 31 we would have [176] to either have our 
money or the policy would have te be canceled. | 
think | cited that as an example. 

Q. So that in this case the premium, then, went 
on your books as a premimn that was to be paid 
vou on December 1, something that had to be paid 
between that date and December 31? 

A. That is Might. 

© Lt. would) only dhe ailier sRetember 31 san 
would attempt collection measures, is that correct ? 

A. ‘That is right. 

Q. In the meantime the notice of cancellation 
went out? Aw That is Tight. 

Ma. Murman: J have no further questions, 


i) 
1) 
SY) 
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Further Recross-Examination 


By Mr. Eisner: 


Q. One question: Mr. Rechnagel, vou mean to 
say that if the policy calls for a deposit premium, 
that no effort is made to collect the deposit premium 
from the insured until after the policy is in effect 
for three or four months? 

A. The company does not make any direct de- 
mands on the assured at all. We do it all through 
our agent and broker. 

@. Then I ask you this question: Do you meaw 
to say that no eftort is made to collect the deposit 
premium from the broker or through the broker 

A. Yes, surely. 

Q. until after several months? In other 
words, the [177] practice is to have the broker 
collect the deposit premium immediately, isn’t it? 

A. Thatis right. 

Q. When the policy goes into effect? 

mw eNio. No. 

Q. You are familiar with the fact that the Cali- 
fornia Motor Transport Company had this type of 
insurance from your company since the year 1941? 

A. That is right. 

Q. Each vear each of those policies has called 
for a deposit premium ? A. That is. right. 

Q. Isn’t it a fact that each year as soon as the 
policy became effective the practice was for the 
deposit premium to be collected from the California 
Motor Transport Company immediately ? 

Mr. Murman: Bvy the broker? 
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Q. (By Mr. isner): The money to be received 
by the company ? 

A. It might be paid to the broker, but I couldn't 
say whether it was paid to the company. I mean, 
I have to have records of that. I couldn’t tell vou 
when it is paid, whether it is paid immediately or 
not. 

Q. Don't vou get anv report from vour broker 
as to whether or not a deposit premium of six or 
seven thousand dollars has been paid by the in- 
sured? [178] 

Mr. St. Clair: To complete the record, keep it 
straight, I object to the question. 

The Court: This is your broker 

Q@. (iy Mi. Eisner): J say, fromethesbrolker 

A. Only when the policy preminm—there was 


defaultation of it. In this particular case there was. 
I didn’t come into the picture at all because the 
policy was made up before it really beeame—there 
was a default on the premnun. 

Q. Why, then, would vou say it was an oversight 
that the broker in this—Bavly, Martin & Fay— 
wasn’t immediately billed for the deposit premium ? 

Mr. Murman: T didn’t understand he testified to 
tliat. 

Mi. Eisner: Oh, yes. 

Mr. Murman: TI object to that, stating something 
not in evidence. 

Mr. Eisner: T am not stating something not in 
evidence. 

Afr. St. Clam: | jom iw that. DL beleverthe tesh- 
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mony was that his best recollection was that a bill 
was sent. 

The Court: I don’t remember the use of the 
word ‘‘oversight.”’ 

Mr. Murman: No, he didn’t use it. 

Q. (By Mr. Eisner): What was your testimony 
regarding the fact that any bill wasn’t sent for the 
deposit premium ? 

A. I said to the best of my recollection it must 
have been billed. [179] 

Q. Have vou been able to find any bills? 

A. We don’t keep those. 

Q. Don’t you keep copies of bills? 

A. No. 

Q. Have you any knowledge of any deposit 
premium having ever been billed? 

A. It must have been billed. It must have been 
billed in December, but 1 wouldn’t swear that it was. 
The item was delinquent in December and so a bill 
must have gone out to Bayly, Martin & Fay. 

Q. Didn’t you say this morning in your testi- 
mony that so far as you knew, to the best of vour 
recollection, the deposit premium was never billed? 

Mr. Murman: That is not what he said. 

Mr. Hisner: Well, I will ask him if it isn’t, I 
am cross-examining. A. No. 

Q. You didn’t say that? bo ING: 

Mr. Eisner: I will let the record speak for itself 
upon that. 

Ma. Murman: Are vou through, Mr. Eisner? 

fam Eisner: Thatis all: 
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Kurther Redirect Examination 


By Mr. Slurntan: 


Q. One question on this default business: [180] 
Mr. Rechnagel, when the account goes into default, 
as you said this would have December 31, would you 
at that time have proceeded against the broker or 
against the assured? 

Q. As a matter fact, that is what happened to 
this ease when you took the case over to our office, 
isn’t that right? AL Whateas dight: 

Mr. Ihisner: Oh, just a moment. 

Mr. Murman: That is all. 

Mr. Hisner: That is all. 

Mr. St. Clair: No questions. 

(Witness excused. ) 

Mr. Murman: May Mr. Rechnagel be excused ? 

Mr. St. Clair: So far as I am concerned. 

Mr. Eisner: | may have some further questions. 
T don’t want to keep lim here 

The Court: He ean be ealled hack. 

Mr. Eisner: All right. 
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called for the plaintiff; sworn. 
The Clerk: Will you please state your name. 
The Witness: Henry R. Cantlen. [181] 


Direct Ixamination 
By Mr. Murman: 


Q. What is your business ? 

A. lam with Bayly, Martin & Fay as vice presi- 
dent in charge of their San Francisco office. 

Q. How long have you been with Bayly, Martin 
& Fay? A. Since 1946. 

Q. Do you in vour capacity as vice president 
and in charge of the San Francisco office have con- 
tact with clients of Bayly, Martin & Fay? 

ie Yes. 

@. Is Bayly, Martin & Fay the third party de- 
fendant in this case? A. Yes. 

Q. Did the clients of Bayly, Martin & Fay in 
the year 1946 include the defendants in this case, 
the California Motor Transport people? 

A. Yes. 

@. How long had they been chents? 

A. Well, through an affihation of ours, Spengler 
& Johnstone, they were clients of our office when 
Spengler & Johnstone affihated with the office in 
October, 1940. 

Q. Was that the first time vour organization had 
contact with the defendants in this case ? 

A. As Bayly, Martin & Fay, yes. 

Q. Did you yourself act as a representative of 
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the defendants [182] in this case in connection with 
their insurance problem ? A. Yes. 

Q. In that connection you were the broker, is 
that right? &. Yes. 

Q. In 1941 did vou contact the plaintiff in this 
case in connection with automobile insurance for 
the defendants ? A. In 1941? 

@. Yes. A Macs. 

Q. And sunecessively for each vear thereafter up 
until 1946, which concerns us im this case, did you 
contact the plaintiff in this case in connection with 
insurance for the defendants right along? 

A. Yes, I did. 

Q. Did you have any instructions from the de- 
fendants in connection with placing insurance ? 

A. Did I have any mstructions? What cdo you 
mean ? 

Q. Did they tell you what they wanted o1 did 
they leave it up to you on where to place the imsur- 
anee and the type, and so on? 

A. No, it is always done after consultation with 
the chent. 

Q. With whom did you consult? 

A. Mr. James Coughlin. 

Q. Who is Mr. James Coughlin ? 

A. President of Cahfornia Motor Transport 
Company. [183] 

Q. There are a number of defendants mentioned 
here. Is he in control of those various defendants, 
so far as you know? 

A. J wouldn't know whether he is in control. 
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Q. When you consulted with him, did you have 
your consultation in connection with him represent- 
ing these other defendants mentioned ? 


A. Yes. 
Q. In addition to the California Motor Trans- 
port Company ? Eves: 


Q. By the way, vou know Mr. Mettalia, do vou 
not, who appeared as a witness here? 

Rey cs. 

Q. Was it with him that you consulted when vou 
talked with representatives of the Fidelity and 
Casualty people about the insurance? 

A. No. I talked with him at times and he was 
in our conferences. 

The Court: What is his name? 

Mr. Murman: Mettalia; the first witness, your 
Honor. IL see Mr. St. Clair has the original, your 
Honor, of the letter that I Just gave Mr. Eisner the 
copy of to look at. I think we might as well use the 
original as Jong as he has it. 

Mr. St. Clair: I would lke to say this: This 
letter and the associated letters with it were taken 
by myself personally from the Bayly, Martin & Fav 
file, purely to [184] facilitate. Otherwise I would 
have to tear the file down now. That is exactly the 
way it was in the file. 

Mr. Murman: We have the origmals and some 
carbons. We can use the originals right along. 

Q. Mr. Cantlen, I show the original of a letter 
dated April 18, 1946, addressed to Bayly, Martin & 
Fay on the letterhead of the Fidelity and Casualty 
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Company of New York, and signed by M1. Ander- 
son as resident manager, and ask you if you re- 
member receiving that letter? A. Yes. 

Q. Was that letter received by you in connection 
with your msurance dealings with the plaintiff 
on behalf of the defendants? A. Yes. 

The Court: What is the date of that letter? 

Mit. Mufiman: .Dated* Apml, 15, 1946. Av Gis 
time I offer it in evidence as plaintiff’s exhibit next 
in order, and I would like at this time to read the 
letter, the last paragraph, which is the one that is 
particularly pertinent. 


(The letter was marked Plaintiff’s lixhibit 15 
in evidence. ) 


The Court: Chat is aletter from tlie planmitiit to 
Bayly, Martin & Fay? 

NO. Murman: Bayly, Martin & Fay, yes, Sit. 
Maybe I had better read the whole letter. Maybe 
that will make it clearer. 


(Reading Plaintiff’s Exhibit 15.) [185] 


This is the part that was pertinent. 1 really read 
the first part merely to give vou the picture, your 
TTonor: 

“The failure of the Los Angeles representa- 
tive or representatives of the msured to cooper- 
ate with us claimwise is difficult to understand 
and, of course, it is costing us money, which 
will be reflected in the premiums which the im- 
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sured will be obliged to pay. Permit me to 
suggest that you again call the situation to the 
attention of M1. Cross, or whoever is in a posi- 
tion to cause the situation to be corrected, and 
emphasize the advisability of a change of at- 
titude on the part of the insured’s Los Angeles 
representative.”’ 


Q. Now, Mr. Cantlen, when you got that letter 
did you call that matter to the attention of Mr. 
Coughlin ? A. Yes, I believe I did. 

@. In what way, or do you remember? In other 
words, did you do it by letter or verbally ? 

A. I think if I could refer to my file I could 
probably tell you exactly. 

Mr. St. Clair: That is it you have there. 

Mr. Murman: Iam sorry; I didn’t look through 
it (handing document to the witness). 

A. Well, I called it to Mi. Anderson in my letter 
of the 22nd advising taking it up with the assured 
in San Francisco. 

Q. I have here—pardon me. May I interrupt? 
I have the [186] letter of April 22. 

A. Yes. Then I sent a copy of it. Here is my 
letter to Mr.—to the California Motor Transport 
Company. 

Q. You sent a copy of the letter of April 18 to 
the California Motor Transport people? 

A. According to this I did. It says so right there. 

Q. Does that refresh your recollection that vou 
did do that? 
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A. Yes, I would say I did it if the letters con- 
tain that. 

Q. I show you the original of the April 22 letter. 
J think you have already identified it as the original 
of one in reply to the April 18 letter, is that correct? 

A. Yes, that is my signature. 

Q. This copy of the letter of even date, vou 
forwarded a copy of the April 18 letter to the Cali- 
fornia Motor Transport people, is that it? 

A, that is aon 

Mir. Murman: At this time J ask that these two 
letters be made a part of Plaintiff’s Exhibit 15, 
since they all relate to the same incident. 

The Clerk: I will staple them together. 

The Court: What is the number? 15? 

Mr. Murman: Yes, vonr Honor. I would hke to 
read briefly from those letters, if the Court please. 
This is addressed to the Iidelity and Casnalty Com- 
pany of New York, Attention Ah. }’, L. Andérson, 
dated Apri] 22, 1946 (veading Ietter). [187] 

Then the letter of even date to California Motor 
Transport Company, Attention Mr. J. C. Coughlin, 
President, dated April 22, 1946 (reading letter). 

@. You did receive a veply, did vou not, Mr. 
Cantlen? A. I don’t recall. 

Q. J] show you the original of letter dated, 
Fidelity and Casualty Company of New York, dated 
May 2, 1946, Attention Mr. Anderson, and signed hy 
you, copy to Mr. Coughlin, and ask you if that re- 


freshes vour memory. 
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A. Mr. Coughlin told me that personally, verb- 
ally. 

My. Murman: I offer this in evidence as part 
of Plaintiff’s Exhibit 15, since it refers to the same 
transaction. 

The Court: What is the date of that letter? 

“iy, Murman: May 2, 1946, your Honor. This 
letter reads, your Honor (reading letter). 

The Court: Is all of that part of Exhibit 15? 

Mr. Murman: Yes, vour Honor. It all relates to 
the same matter. 

Q. Now, Ma. Cantlen, you discussed this matter 
that is the subject of Plaintiff’s Exhibit 15 with My. 
Coughlin orally as well as in writing, as you have 
just stated, is that correct? 

A. To my best recollection, unless there is a 
letter in the file, I did gain that information, and 
in the absence of any letter I must have gotten it 
from him verbally. [188] 

Q. I tiink you identified the last letter, May 2, 
as containing information that had been given to 
you verbally ? 

A. ‘Po my best recollection. 

(. At that time did your discussion relate to 
the increasing cost of insurance that the April 18 
letter refers to that will be brought about by the 
conditions at Los Angeles if it wasn’t corrected ? 

A. Well, that was a matter of constant discus- 
sion between us, because the matter of premium 
rates would be a matter of loss experience. 

G. Did you know that the loss experience of the 
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Iidelity and Casualty people had increased per- 
centagewise particularly in connection with the 
polievy that was in force at the time these letters 
were written ? me Wes. 

Q. I call your attention to Defendants’ Exhibit 
BB, which is put in evidence on your behalf, and 
which relates to the loss ratio increasing 185 per 
cent over—or of a loss ratio of 185 per cent, and 
ask you whether or not that was the subject of dis- 
cussion between vourself and Mr. Coughlin at any 
time? A. Yes, we did diseuss that. 

Q. Did you tell Mr. Coughlin at any time before 
the pohey which was then in existence had termi- 
nated that renewal of that policy would inevitably 
bring about an increase of premium rate? [189] 

A. Yes. 

Q. You did tell him that? ce “NCS 

Q. Did you tell him or was there any discus- 


sion 

Mr. Eisner: Just a moment. If there are any 
eonversations I would like a foundation laid, if the 
Court please. 

Mr. Murman: Al) right. 

@. Can you state, Mr. Cantlen, when such a dis- 
cussion took place as to point of time? 

Mr. St. Clair: That is the discussion referred 
to in Exhibit BB? 

Mr. Murman: Yes. 

Q. The discussion between you and Mr. Coughlin 
in relation to the ratio loss increase, that is referred 
to in Third Party Defendants’ Exhibit BB? 
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A. We had numerous discussions. 

@. When you say ‘‘numerous,’’ how many times, 
offhand ? 

A. Oh, we started discussing this thing and the 
renewal along in July, 1946. 

Q. Is that the first time, according to your best 
recollection, that there was some discussion between 
vou and Mi. Coughlin as to an increase in rate, 
possible increase in rate, put it that way? 

A. It may have been, ves. 

Q. Well, when you say it may have been, you 
mean that is [190] vour best recollection ? 

A. I would say so, yes. 

Q. From that time on there were numerous 
discussions, is that right? 

Mia. Kkisner: Just a moment. If there are any 


conversations 

My. Murman: I am just asking him if there 
were other discussions from that time on, and we 
will hammer that down as nearly as we can. 

@. Were there other discussions from July, 1946, 
on? A. Yes. 

Q. What is your recollection as to the date of 
the next discussion ? 

A. Let’s see. July. I would sav around the first 
part of August. 

Q. There is in evidence as one of your exhibits, 
Mr. Cantlen—or I should say Bayly, Martin & Fav’s 
exhibits—Defendants’ Exhibit CC, bearing date 
Auenst 5, 1946. Would that refresh vour recollec- 
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tion as to about the time when the next discussion 
took place? 

A. I would say it was shortly after this, but 
previous to this there was another discussion with 
Fidelity—after this letter, first there was another 
discussion took place with Fidelity and Casualty 
Company. 

Q. After the letter of August 5, is that mght? 

A. That is nght. He asked for certain informa- 
tion. 
Q. In connection with the loss ratio, is that 
correct? ue Nes. 

Q. Who did vou talk to at that time with the 
Fidelity and Casualty? 

A. My. O’Malley and Mr. Mettaha. 

Q. After that you talked again with Mr. Cough- 
lin, is that right? A. That is right: 

Q. Can you approxmnate about when that was? 

A. I would say it would have been possibly in 
the neighborhood of August 10th, somewhere in 
there. 

Q. 1946? A. Yes. 

Q. Was there anyone else present beside vour- 
self and Mr. Coughlin ? 

A. No, I don’t believe there was at that time. 

Q. Did the disenssion take place at Bayly, Mar- 
tin & Fay’s or California Motor Transport? 

A. In Mr. Coughhn’s office. 

Q. In Mr. Coughlin’s office in San Francisco, 
is that right? A. Yes. 
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Q. In substance, can you tell us what was said 
at that particular conversation ? 

A. Well, I told Mr. Coughlin at that time that 
the Fidelity & [192] Casualty Company would only 
renew the policy on a retrospective basis, and at that 
time I explained to him the workings of a retrospec- 
tive rating plan and that they were adamant, that 
they had instructions from the home office that in 
view of the general classification and the loss experi- 
ence in that particular line that they were interested 
only in renewal on a retrospective rating plan. 

Q. What was Mr. Coughlin’s reply ? 

A. I explained—I had to explain the workings 
of the retrospective rating plan, and Mr. Coughlin 
wasn 't—well, let’s put it this way, he didn’t like the 
idea or the workings of such a plan, so I told him 
I would go back and discuss it further with the com- 
pany to see if we couldn’t work out a guaranteed 
cost plan together. Well, at the same time, I ex- 
plained to him we were attempting to mterest other 
imsurance companies to assume the business or take 
the business on on what we called a guaranteed cost 
plan, so I left Mv. Conghlin at that meeting, to my 


best recollection 

Q. This was in August, now? 

A. That is nght—that I would attempt further 
to have the Fidelity & Casualty Company consider 
the fee on a guaranteed cost basis, and also attempt 
to secure another market on a more attractive basis 
of a guaranteed cost basis. 

Q). Did Mir. Coughlin, in that August 10th meet- 
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ing, definitely tell vou he would not consider insur- 
ance on the retrospective plan? [193] 

A. No, he didn’t tell me definitely, definitely tell 
me he didn't. He didn’t hke it that way. 

Q. Did he tell you he wouldn't accept it that 
way ? 

A. ‘There was no necessity for him to say. 

Q. In other words, at that time vou were not 
instructed not to place vour insurance on any plan 
that involved a_ retrospective agreement, is that 
right? You had no instructions as to the retrospec- 
tive agreement at that time? 

Mr. Eisner: From whoin are you speaking of ? 
From Mr. Coughlin? a No. 

Q» (By MxrMiwman): You went back to F. & 
©. and talked to them, someone, is that mght? 

A. That is 1eht. 

Q. About when did that conversation take place? 

A. T would say the latter part of August, to my 
best recollection: around August 25th, or somewhere 
in that neighborhood. 

@. Wiasethat with Min Stettalia? 

A. Yes. Yes, 1 believe it was. | think O'Malley 
was in on the conference, too. 

Q. At that time did vou have any conversation 
as to the insurance with the retrospective plan? 

Ae  Witlpwho® 

Q. With Mr. Mettahia. 

Mr. Eisner: [ think the conversation would be 
the best [194] evidence. 
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The Court: First, he has to find out whether 
he had one or not. 

Mr. Murman: Yes. 

Q. Did you have any conversation with Mr. 
Mettalia regarding the retrospective plan at that 
time? i es: 

Q. Can vou tell us what vou told him? 

A. My best recollection was that they again re- 
peated, and they both repeated, that the company 
was still adamant and the home office would not con- 
sider the business only on the basis of the retrospec- 
tive plan. 

Q. Well, it was drawing near to the expiration 
date of the policy then in force, was it not? 

A. Yes, it was. 

Q. The SPL-1497, I beheve, was the number of 
it, was expiring September Ist, 1946, isn’t that 
right? A That is*rigit. 

Q. With it would expire the filings with the Rail- 
road Commission and the ICC, isn’t that correct ? 

sss USS 

Q. And Mr. Coughlin’s business was such that 
he needed those filings, isn’t that correct? Will vou 
answer ‘‘Yes”’ or ‘'No,"’ please? I didn’t hear you. 

The Court: He said ‘‘Yes.’’ [195] 

A. Yes. 

Q. (By Mr. Murman): What did you tell My. 
Mettalia about the insurance when you stated that 
he said the home office was adamant, that there must 
be a retrospective plan? 

A. tf told him that the assured was adverse to 
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that form of plan and that we were still trying to 
ect together rather—this was the latter part of 
August I told him that the assured disliked the idea 
of a retrospective plan, in view of the possible 
penalty, and that we were still trying fo get the 
thing worked out and have a meeting, or have them 
get together, and he gave me a binder pending 
renewal. 

Q. That is Defendants’ Iixhibit B? 

Sie. “Mies. 

Q. What, if anything, was said about the fihnes? 

A. <And that they would file so that there wonld 
be no lapse of coverage. 

Q. You knew at that time, did vou not, that in 
order to file with the ICC and the Railroad Commis- 
sion there had to be a policy number filed? 

A. iat reeris it. 

Q. And that the filing was—that they wouldn't 
accept a filing that related merely to a binder? You 
knew that? 

A. That is right. Well, I am not sure of that. 
No. IT ean’t answer that point, whether they will 
aecept the filing of a binder or insist upon a policy 
number. Mr. Mettaha could [196] answer that. 

Q. Well, we have in evidence Plaintiff's exhibit 
_ —_ 


A. You asked me if I knew that they would, that 
Interstate Commerce Commission would accept a 
filing of a binder. I don’t know whether they will 
or not. 

Q. No, | asked about the Railroad Commission 
and the Ce, A. 2 dot know: 
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Q. You don’t know as to the Railroad Commis- 


sion, either? A. No. 
Q. You are familiar with their form which pro- 
vides for policy number ? es: 


Q. This is Defendants’ Exhibit 2 which provides 
a copy of the file, actually filed. Now, did you report 
that to Mr. Coughlin, the conversation you had with 
Mr. Mettalia? A. Yes. 

Q. What did he say? 

Mr. Eisner: Fix the time, please, the founda- 
tion. 

Mi. Murman: All right. 

Q. Where did the conversation take place? 

A. I delivered the binder to Mr. Coughlin. 

Q. Was that before the expiration 

My. Eisner: Just a minute; let’s get the date. 

Mr. Murman: That is what I am going to ask. 

Q. Is that before the expiration date of SPL- 
1547? [197] 

A. I believe it was, to my recollection. 

Q. So that would be before September Ist, 1946” 

A. That is right. 

Q. Where did vou deliver the binder to him? 

A. At his office. 

My. Eisner: Did he say thev delivered the binde: 


or retrospective agreement? 

My. Murman: The binder. 

Q. Who else was there when vou delivered the 
binder to him? 

A. I don’t reeall anybody else being there. 

@. Was there any conversation about the binder 
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and the insurance plan at that time? A. gees: 

Q. Can you tell us what was said? 

A. lL explained to My. Conghlin that the Fidelity 
& Casualty Company still were insisting upon the 
retrospective plan of insurance and that I was still 
unsuccessful in having them consider a guaranteed 
eost plan, and that we were continuing to attempt 
to secure or locate another market to offer to hin, 
and continue our efforts with Fidehty & Casualty 
Company to have them reconsider the winting of it 
on a guaranteed cost plant, the rate to be agreed 
upon. 

Q. Did you tell him about the company taking 
eare of the filings that we have mentioned? 

A. ‘To my best recollection, I did. [198] 

Q. You did? And what did he say as to that? 

A. ‘There was no particular comment. It was 
the customary procedure. 

Q. By the way, had you been able to interest 
anv other line in the risk up to that time? 

A. No, I wasn’t. Not at a—well, no, I wasn’t. 

Q. When were the policies received by you, Mr. 
Cantlen, referring to Plaintiff’s Exhibits 3 and 4? 

A. Tomy best recollection, it was the latter part 
of September. 

Q. Had anything transpired between the time 
you delivered the binder to Mr. Coughlin and the 
time you received those policies? 

A. Yes. What was that question again? 

@. I said, had anything transpired in between 
that time? A. Between what? 
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Q. Between the time you delivered the binder to 
‘lr. Coughlin and the time you received the policies, 
Plaintiff’s Exhibits 3 and 4, in connection with this 
matter of insurance ? 

A. Had what transpired? 

Q. Anything. Was anything done in between 
that time? 

A. I was talking with other markets, and finally 
Air. Metallia got hold of me and informed me that 
the policies would have to be written. 

Q. Why? Did he give you any reason why they 
vould have to be written? [199] 

A. Yes, because the company was insisting upon 
the business being declared, and that if that—and 
that the retrospective agreement would have to be 
drawn and signed and the policies would have to be 
written. 

Q. Did you communicate that to Mr. Coughlin? 

A. I did right after the writing of the policies 
and the receiving by us of the retrospective agree- 
ment. 

@. And when was that? 

A. Well, mv best recollection would be we re- 
ceived these—it was the latter part of September 
or first part of October, and it would be im- 
mediately after that. 

Q. At that time did you show the policies to him? 

A. No. 

Q. Well, where did the conversation take place, 
if there was a conversation ? 

Pee oth MreGenghlin? 
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Or ales. A. In his offiee. 

Q. What did you say to him and what did he 
say to you? 

A. I explained to him that the Fidelity & Cas- 
ualty isisted upon the declaration of the policies 
and the drawing of the retrospective agreement. 

Q. When you say the declaration of the policies, 
what do you mean by that? I mean, that is a little 
unusual phrase. 

Q. Well, in the business, vou might carry the 
business under a [200] binder, and the declaration 
of the policy is declared on writing of the actual 
contracts. 

Q. The writing of the actual contract is im the 
paragraph here where binders is referred to, is that 
correct, in reference to the policies being issued, 
they would supersede the binders? 

A. That is right. 

Q. So you told him the company was sisting 
on your declaration of the policies, as you put it, is 
that correct—the signing of the retrospective agree- 
ment and the declaration of the policies? 

A. Corfeot 

Q. What happened after that? 

A. I again went over the workings of the ret- 
rospective plan and left the retrospective agree- 
ments with him, and he said he wanted to look them 
over and would probably have his attorney look 
them over, but he again reiterated that he would 
not be wholly satisfied with such a plan, and asked 
we if | couldnt interest a market, so I told him 
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we were scouring the market to obtain a company 
that would write the business on a guaranteed plan 
in lieu of a retrospective writing plan. 

Q. Up to that time, you had not been successful, 


is that right? mee ©; 
Q. When you say ‘‘No,’? you mean you hadn’t 
been successful ? A. That is right. 


@. This was in October, was it, or the latter part 
of September? [201] 

A. No, this would have been in October. 

Q. Prior to that time, Mr. Cantlen, were vou 
aware of the fact that claims had been sent in to 
Has C.% 

Mr. Eisner: Pardon me; did I understand the 
latter part of October, Mv. Murman, the date ? 

Mr. Murman: No, early part of October. 

Q. Were you aware of the fact that claims had 
been sent in to F. & C. by the defendants in this 
case, reporting accidents that had involved their 
vehicles ? 

A. I wouldn’t necessarily have been aware of it 
because, under the system we had of reporting, the 
assured in this case reported direct to the insurance 
company. 

Q. Well, I show you here a claim which shows 
the date of accident as September Ist, 1946, being 
a part of Plaintiff’s Exhibit 9, in evidence, signed 
by Mr. J. H. Cross, Superintendent, California 
Motor Transport Company—do you know Myr. Cross, 
by the way? A. Yes. 
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Q. He is Superintendent, or was at that time? 

i Nes 

Q. on which the Iidelitv & Casualty Com- 
pany paid a settlement figure or claim of $59.74 un- 
der Pohey SPL-20968, and ask vou whether or not 
that was sent in directly to the Fidelity & Casualty 
Company or through your office? 

Mr. Kisner: Just a moment. What do vou mean? 
You have [202] asked a conglomeration of questions. 
You have asked whether the Fidelity paid that 
policy under—paid that loss under a certain policy. 

My. Murman: No, J am asking him to identify 
it, and asked him whether it was sent through his 
office or directly by the defendant. 

Mr. Eisner: You mean the claim itself? 

Mr. Murtian: That is correct. 

A. To my best recollection, this went direct to 


the insurance company, and did not go through 
our office. 

Q. Well, My. Cantlen, according to your best 
recollection, was the general practice that of going 


direct and not through vour office ? A. Yes. 
Q. So the exception would be for it to go through 
vour office ? a. Wes, 


@. Then, I will show you Plaintiff’s Exhibit 9, 
which has been identified as claims reported to the 
F.& C. through the San Francisco office of the F. & 
C., and ask you to look through there and tell us 
which, if any, of those claims were reported through 
your office. 

The Conrt: While he is doing that, we will take a 
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short recess. 
(Thereupon, a short recess was taken.) 

Q. (By Mx. Murman): You have finished, have 
had a chance to [203] look through Plaintiff’s Ex- 
hibit 9? iene 

Q. Have you found any, Mr. Cantlen? 

A. Just one here where we had one. 

Q. Just one out of the group is all you were 
able to find, is that correct ? A. Yes. 

Q. What is the date of that accident, as shown 
by the file? A. The date of the accident? 

eae X CS. A. October 25, 1946. 

Q. Do you recall the circumstances of that mat- 
ter being reported through your office, Mr. Cantlen ? 

A. Well, the reason that we had some knowledge 
of it was that I see a copy of a memorandum our 
office sent, sending a report to the Fidelity & Cas- 
ualty Company. 

Q. Is that a claim on a property damage and/or 
personal damage or a bond, or do you know? 

A. This fellow had a thumb lacerated. 

Q. Oh, ves. So it was a combination claim, a 
peers as wellaas “F,”’ as the sayme oes? 

A. Yes. 

Q. This came to you, then, from the defendant in 


this case, the assured? A. What came? [204] 
Q. This file. A. No. 
Q. This claim. 


A. We didn’t have the claim. The claim was 
reported to the insurance company direct. 
Of Oirect? me Correct: 
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Q. I thought you said it had gone through your 
office ? 

A. I said we had knowledge of it because the 
complaint was served on the assured, which in turn 
forwarded it to us, to our office, and transmitted 
it to the insurance company. 

Q. It was transmitted by you to the insurance 
company under Policy No. SPL-9068 and SPI- 
20950, is that correct ? A. That is correet. 

Q. Those are the policies in question in this case? 

A. “That iseMaltts 

Mr. Murman: If the Court please, I wonder if 
we could take from Plaintiff's Exhibit 9 this one 
file, identified bv the witness, and separately mark 
it in some way so that we don’t lose track of it, 
otherwise it 1s liable to get back in this pile of 
claims and we will lose it. 

The Cowt: Ihave no objection to vour marking 
it as exhibit next in order, which would be 16, I 
think. 

The Clerk: Plaintiff’s Exhibit 16 in evidence. 

(The document was marked “ Plaintiff’s x- 
hibit 16,"’ in evidence.) [205] 

Ma. Murman: Let the record show that is taken 
from Plaintiff’s exhibit 9 and identified by the wit- 
ness as one that his office had knowledge of. 

Q. isn’t that corrett, Ma. Cantlen? 

a Yes: 

@. Now, ‘Mi. Cantlen, as oto these voluntary 
audits which are Plaintiff’s Iexmbit 10, starting 
with the one on September, 1946, and going along 
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for successive months, were those prepared in your 
office ? A. Yes, they were. 

@. What information did you receive in connec- 
tion with the previous audit? 

A. We received vouchers, checks, and vouchers, 
from the assured, which contained these reports, 
eross receipts reports, and we would process them 
in our office, make up the statements and forward 
them on to the insurance company. 

Q. Having in nnd this first gross receipt report, 
dated September, 1946, have you any knowledge as 
to when you received the information as to the 
eross receipts on which the report is based from the 
insurance company—from the defendants, pardon 
me? | 

A. J couldn’t tell from here, but if I could have 
niy file | think I could probably tell. You want to 


know when 

@. (Handing document to the witness): When 
you received the information upon which the goss 
receipts report of September, [206] 1946, is based. 

A. Well, it was previous to January 27th because 
that is the date we sent them to the insurance com- 
pany. 

Q. But can you tell us approximately when, 
prior do that time, it was received by you? 

A. I couldn’t tell vou the exact date. 

Q. Is there any way to approximate it? In othe: 
words, would it have been in October, November. 
December ? A. For September and October? 

Q. For September? 
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A. September? No, sir, it wouldn’t come to us 
until, I would say, the latter part of October. 

Q. Latter part of October? 

A. That would be maybe the first part of Novem- 
ber. 

Q. Is it a fair statement, then, Mr. Cantlen, to 
say that the information for one particular month 
arrived in your office about thirty days late, or 


thirty days after that month? . Os: 
Q. That was the general procedure, is that cor- 
rect? A. That is right. 


Q. That would apply, then, to each one of these 
reports, September, October, November, December, 
and January Ist to January 17th, 1947, is that 
correct ? A. Yes, I would say so. 

Q. Can you tell the court whether you asked 
for this information [207] from the assured, or did 
it come to you asa routine procedure? 

A. Routine procedure. 

Q. How much of the information came to vou, 
referring, as an example, to September, 1946, and 
the information appearing in the column under 
‘‘Revenue,’’? come to you from the assured? 

A. Well, here it is meht bere on the (iad 
voucher, shows you how it would be reported. It 1s 
under “PL. and “2P.D.” insnratice auc! ewe 
and rate. 

Q. In other words, that report not only shows 
in the revenue column, but also a figure showing 
under the primary public habilitv rate and under 
property damage? 
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A. No, they show a combined rate. 

Q. Did you break it down, then? A. Yes. 

Q. What you would get from them, then, was 
the revenue and the two rates combined into one? 

A. Here it is right here (indicating). 

Q. When you say ‘‘here,’’ 
your file? 

A. This was a copy. This is the voucher, the 
vouchered portion of the check. 


are you referring to 


Q. Was that information accompanied by a 
check from the assured to vou, then? A. Yes. 

Q. Payable to you? [208] ee ica 

@. I see. And this was an explanation, then, as 
to the amount of the check, is that right ? 

A. That is right. 

Mr. Hisner: It was part of the check, attached 
to it. 

Q. (By My. Murman): Attached to it and ex- 
plaining the check itself? 

A. It says, ‘‘Please detach this statement for 
deposit.’’ 

Q. You took that information furnished by the 
assured, put if on the form we have in evidence, 
and sent it to the company ? AD Tiataicene it. 

Q. So all vou did with the accident was its trans- 
mittal ? 

Mr. Eisner: Just a moment; that is calling for a 
conelusion of the witness. 

The Court: I believe so. 

Q. (By Mr. Murman): Well, did von do any- 


thing in furnishing this information to the company, 
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to the insurance company, other than taking the in- 
formation from the voucher furnished you by the 
msured, and putting it on this form? 

A. Well, we had to combine it here. We have it 
for various companies, Sunset Transfer, Coastwise 
IXxpress, various haulers, Red Line Transfer Coim- 
pany. We combine it on this form, broke it down 
into the subsidiary companies on individual eom- 
pany revenue, rates, develop the premium, and send 
it to the company. 

Q. So that the check sent to the insurance was 
no different [209] from what vou received, except 
you had changed the form of it? 

A. What is that again? 

Mr. Murman: May I have the question read? 

The Court: J think it is pretty clear to see 
what he did. He had this combined statement sub- 
mitted, covering various companies, various imsur- 
ance policies, and various rates, and he breaks it 
down to the particular fidelity and deposit com- 
pany and sends his breakdown with his cheek for 
that particular amount. 

Mr. Murman: Yes. 

The Court: And his statement. 

My. Mutman: Yes, that is correct. 

Q. That was done on each one of the months 
shown on these gross receipts reports ? 

A. Yes. 

Q. Now, Mr. Gantlen, atter Fou received the 
policies from the Fidelity G Casualty people, did 
vou show them to Mr. Coughlin ? A. No. 
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Q. At the time you had this discussion with him 
early in October, as you stated, concerning the com- 
pany wanting the policies to be declared, you had 
them in your possession then? 

A. They were in my office. 

Q. You didn’t take them over to Mr. Coughlin, 


though ? A. No. 
@. Did you tell him you had them in your of- 
fice? [210] A. I believe so. 


Q. What you did take over to him, as I recall 
your testimony, was the retrospective agreement, 
which is Defendants’ Exhibit C, is that correct? 

ume Uhat is correct. 

Q. Did you point out to him at that time that 
the retrospective agreement referred to a definite 
policy, No. SPL-20968 ? 

A. I don’t veeall that I was that specific. 

Q. But vou did leave it with him? A. Yes. 

Q. Now, My. Cantlen, did you receive a ean- 
cellation notice that the company sent out in con- 
nection with these policies ? 

A. We received a copy of it. 

Q. You received a copy? Did you deliver the 
copy to the assured or discuss the copy with the 
assured at all? 

A. Yes, after they were served, we discussed it, 
and there was thirty days for it to become effective. 

Q. Did you also receive notice of cancellation of 
filing with the Railroad Commission ? 

A. No, not to my knowledge. 
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@. Do you know—did you have any discussion 
with Mr. Coughlin about the cancellation with the 
Railroad Commission ? 

A. IJ don’t think any particular conversation. 

Q. You don’t recall any at this time? 

a No. [2hg 

Q. Do yon recall having received copies of 
Plaintiff’s Exhibit 13, which refers to the statement 
of adjusted premium, or contains the statement of 
adjusted premium to the California Motor Trans- 
port Company, naming Bayly. Martin € Fay the 
broker, dated April 19, 1947, and referring. first, to 
SPL-20950, and, secondly, SPL-20968 ? 

A. Yes, we reeeived those. 

Q. What did you do when you received those 
copies, other than perhaps filing them in your rec- 


ords? 
A. When I received them, I immediately got in 


touch with the company 

Q. Which company, now? 

A. Fidelity & Casualty Company—and ques- 
tioned the rate that was charged for the primary 
automobile coverage in these audits. 

Q. Was there some difference between that rate 
and the rate in the policies? 

&. No, it was) thesatiewate. 

Q. Did vou send out any bills to the defendants ? 

A. No. TI did in August. August 6th these bills 
were made up. 

QM. August 6th of what vear? mw. JI947. 

Q. Were those bills then sent to the company at 
that time, August 6th? 


vs. The Fidelity and Casualty Co. 255 


(Testimony of Henry I. Cantlen.) 

A. Sent to California. [212] 

Q. I mean to the California Motor Transport 
Company. 

A. No, they were not delivered to them until, I 
believe it was—can I again look at my file? 

Mr. Murman: I believe that will be all. 

Mr. Eisner: Let the witness answer the question 
you asked, first. He said he wanted to look at his 
file. 

Q. (By Mr. Mweman): I thought this might re- 
fresh your recollection. I have a copy of a letter 
dated August 7, 1947, addressed to the California 
Motor Transport Company, Ltd., apparently signed 
by you, Mr. Cantlen, copy sent to the Fidelity. 

Mr. Eisner: Why not let the witness examine his 
file and answer the question ? 

Q. (By Mr. Murman): And I ask you if that 
refreshes your recollection ? 

A. Yes; this was written in August, but it wasn’t 
delivered to the assured until some time in October. 

Mr. Murman: Have you seen this, Mr. Eisner? 

Mr. Wisner: Yes, I have. 

Mr. Murman: All right, I will offer this in evi- 
dence as Plaintiff’s exhibit next in order, if the 
Court please. It is dated August 7, 1947, but the 
witness stated it was not deliverd until October. 


(The document was marked “ Plaintiff’s Ex- 
hibit 17,’’ in evidence. ) 


Myr. Eisner: Suppose we give you the original 
of that, [213] counsel, so you can introduce the 
original of that letter. 
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Mr. Murman: Well, that is all right. If you have 
it handy, I would be glad to, and we will withdraw 
the copy. Do you have a reply to it? 

Mr. Eisner: I would like to read it at this time. 

Mr. Murman: I will read it. It is our exhibit. 

Mr. Eisner: All right. 

Mr. Murman: At this time, with the Court’s 
permission, I will read the letter. (Reading Plaim- 
tiff’s Exhibit 17.) 

Q. That letter, I take it, then, My. Cantlen, was 
a covering letter not only of the imvoices but the 
policies, as well? ae Nes, 

The Court: What is the date of that letter? 

Mr. Murman: August 7, 1947, but I believe the 
witness stated, Your Honor, it wasn’t delivered 
until October. 

Q. Is that what you said? A. Wes: 

Q. Did you receive a reply from the California 
Motor Transport people to that letter? 

A. Yes. 

Q. Do vou have it there? A. Yes. 

@. May I have it, please? 

My. St. Clair: Somebody served a demand on 
us for that letter, although I have forgotten who. 

Mir. Murtan: J believe it was M1. Eisner. 

hin, bsmer: . Yes, Loci. 

Q. (By Mr. Murman): You have showed mie a 
letter, Ma. Cantlen, under letterhead of the Cali- 
fornia Motor Transport Company, Ltd. dated Oc- 
talber 22nd. 947, addtessed to Bayh, ‘MAT & 
Fay, attention vonrselt, and signed hy Mae WY. 
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J. Davis, Assistant Secretary, per somebody. Is 
that letter in reference to when you said you re- 
ceived a reply? A. Yes. 

Mr. Murman: At this time, if Your Honor 
please, we will offer the letter in evidence as plain- 
tifft’s exhibit next in order. 

(The document was marked ‘‘ Plaintiff’s Ex- 
hibit 18,’’ in evidence. ) 

Mr. Murman: At this time, I ask leave to read 
the letter identified by the witness, now Plaintiff’s 
FEixhibit 18. (Reading Plaintiff’s Exhibit 18.) 

Q. Now, Mx. Cantlen, did you acknowledge that 
letter from the California Motor Express people— 
Motor Transportation Company? I have here what 
purports to be a copy of the original, and ask you 
if that is such a copy? 

Mr. Murman: Do you have the original, Mr. 
FMisner ? A. Yes. 

Mr. Eisner: No. 

Mr. Murman: Then, you would lke to look at 
that, I suppose? [215] 

Mr. Eisner: Yes, I would. We have no recollec- 
tion of ever having received any copy. If the wit- 
ness can testify, to his knowledge, it was mailed or 
sent. I notice there is at the bottom of it a line 
“Copy.”? T don’t know what that is. 

My. Murman: ‘That is to us. 

A. Here is my copy, Mr. Eisner; my copy of the 
letter, together with a letter I received from—the 
insurance company wrote me certain facts, and I 
transmitted them to the assured. 
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Q. (By Mr. Murman): You quoted from our 
letter? 

Mr. Eisner: We have no recollection or record 
of having received that letter. If you can testify it 


was sent, to your knowledge 

A. To my best knowledge. 

Mr. Eisner: But we have no record of it and I 
have never scen it before. [ don’t know whether it 
was mailed or not. 

Q. (By Mr. Murman): So far as you can recol- 
lect, My. Cantlen, was this letter, of which the ex- 
hibit is a copy, mailed to the California Motor 
Transport Company, and was it about the date of 
the letter? 

A. ‘To my best recollection. 

Mr. Murman: At this time, we will offer it in 
evidence as plaintiff’s exhibit next in order. 


(Document was marked ‘* Plaintiff’s Hxhibit 
19,’’ in evidence.) 


Mr. Murman: At this time, with the permission 
of the [216] Court, 1 will read it to the Court. 
(Reading Plaintiff's Exhibit 19.) 

The Cowrt: Who is that addressed to? 

Mr. Murman: That is addressed to the defend- 
ants, Your Honor, November 12th, 1947. 

A. He should have it. 

Mr. Murman: It carries in the lower left-hand 
corner: ‘‘Blind copy, Fidelity & Casualty Com- 
pany of New York, attention Mr. Metalha.’’ 

IT have no further questions. 
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Myr. Eisner: J am going to have rather an ex- 
tended examination of this witness, if the Court 
please. 

The Court: Well, if that be the fact, I have to 
leave here early today; in five minutes, as a matter 
of fact. That case that was going on tomorrow, that 
criminal case, IT am informed the jury has been 
waived, so I have asked them to wait until this is 
finished and then go on. The Clerk says we have 
assured that criminal case—they have witnesses 
from New York—that they will go on definitely on 
Wednesday, and if you can't finish this by tomor- 
row we will have to go over to some unforeseen 
time. 

My. Murman: This is my last witness. 

Mr. Eisner: J shall only have Mr. Cantlen and 
two other witnesses. I think we should be able to 
finish tomorrow. 

The Court: How about you, Mr. St. Clair? [217] 

Mr. St. Clair: Obviously, they are stealing my 
thunder by putting Mr. Cantlen on. I suspect by 
the time they get through I will have just piecing 
together. 

The Court: In view of the fact that this has 
been broken into, I would lke to have some argu- 
ments made. 

Mr. Eisner: We will be glad to do that. We can 
close the testimony tomorrow, and the Court could 
fix a time that will be convenient, or if we have time 
tomorrow, if satisfactory. 

itiie Court: "We wall tiyatomvork out a time. 
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Mr. Murman: It might be helpful to the court 
if we filed short written memorandums on the mat- 
ter. Whatever the Court wishes. 

The Court: It doesn’t make any difference to 
me. Maybe we ean start at a quarter to ten to- 
morrow. 

Mr. Eisner: Very well. 


(Thereupon, this cause was adjourned to 
9:45 o’clock a.m.) [218] 


October 11, 1949—9:45 o’Clock A.M.—Tuesday 
HENRY R. CANTLEN 


a witness called on behalf of the plaintiff, being 
previously sworn, resumed the stand and testified 
further as follows: 


Cross-Examination 
By Mr. Eisner: 

Q. Mr. Cantlen, you had a discussion pertaining 
to Policy No. 1457, which would expire September 
Ist, 1946, with Mr. Coughlin some time in July, 
1946? 

A. Yes, as I recall, we had a discussion. It in- 
dicated that the experience was unfavorable—a pre- 
liminary discussion. 

Q. Do you recall Mr. Davis being present at a 
conversation in Mr. Coughlin’s office, whereat you 
and Mr. Coughlin were present, in July or August 
of 1946. in which the matter of the renewal of 
Poliey 1457 was discussed ? 
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A. It seems to me that Mr. Davis was at the 
meeting that took place the latter part of August. 

Q. Myr. Cantlen, do you recall that at that con- 
versation, the latter part of August, that Mr. Cough- 
lin told you that he would not be willing to renew 
the policy at any higher rate of premium than con- 
tained in Policy No. 1457. APN ledarnot: 

Q. Do you remember that M1. Coughlin told you 
at that conversation that if there was any increase 
in premium he would place the insurance with the 
Transport Insurance Exchange, [219] in which he 
was interested ? eNO. ie Cid: Not. 

@. Did you know he was interested in the Trans- 
port Insurance Exchange? 

A. Yes, we had some conversations concerning it. 

Q. Do you recall in the same conversation Mr. 

Coughlin told you that the insurance company had 
in June, 1946, received what was the equivalent of 
a 19 per cent increase in premium because the Cali- 
fornia Transport Company and their affiliates had 
then obtained a 19 per cent increase in transporta- 
tion rates, which would increase their gross receipts 
by that percentage ? 

A. Yes, I recall something to that effect. 

Q. You recall that? A. Yes. 

Q. Do you reeall My. Coughlin also told you in 
that conversation that a further increase of rates 
of transportation was being apphed for, and which, 

if eranted, would further increase the insurance 
premium paid on the basis of the rate contained in 


) Policy 1457? A. He mav have said that. 
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@. When were you first told by Mr. Metallia or 
Mr. O'Malley that Fidelity would only renew the 
insurance on a retrospective arrangement ? 

A. It was first mentioned in our meeting the 
early part of July. 

Q. Well, was the information definitely fur- 
nished you in the [220] early part of July that 
only a retrospective arrangement would be con- 
sidered, or was the definite information given you 
at some later time by Fidelity ? 

A. At alate date 

Q. When was the definite information conveyed 
to you by Fidelity that the Fidelity would only con- 
sider renewal of the insurance policy on a retro- 
spective arrangement ? 

A. They told me at a meeting that took place 
about the middle of August—August, August 15th, 
they indicated that definitely—not definitely, but 
that the home office were insisting upon the renewal 
of this contract on a retrospective basis. 

Q. Did vou thereafter see Mr. Coughhn ? 

. Wess did. 

@. How long after August 15th, according fo 
your best recollection ? 

A. According to my file, it was about August 27. 

Q. At that Treetne at which vou Shim Mir. 
Coughlin, did you express to Mr. Coughlin the 
significance of a retrospective arrangement, what 
such an arrangement would entail and mean? 

i ey ewledidesus 
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Q. Did you tell him at that meeting that Fidelity 
was insisting upon renewal of the insurance upon 
a retroactive arrangement? A. Yes, I did. 

Q. I understood you to say he expressed himself 
as not being [221] pleased with the idea of a retro- 
spective arrangement? A. Fle die 

Mr. Murman: Was there an answer to that? 

ne YS. 

Q. (By My. Eisner): Thereafter you took the 
matter up with Mr. Mettalia and Mr. O’Malley 
again, both told you that the company was adamant 
and that the home office would only consider the 
business on the basis of a retroactive plan, is that 
true? ive ihaicwiue: 

Q. Approximately when was it that Mr. Mettalia 
or Mr. O’Malley gave you that information? 

A. The ultimatum, definite ultimatum, came just 
prior to the time that the policies were issued, so 
that would have been in the neighborhood of Sep- 
tember 22nd or 23rd. 

@. 1946? Bee lnanias relies 

@. At that same meeting in which Mr. Mettalia 
and Mi. O’Malley told you that the company was 
insistent and adamant, did you tell Mr. Mettalia 
that Mr. Coughhn was opposed to the retrospective 
plan and the possible penalty involved, but that you 
were still trying to work it out and get together 
with him? 

A. Yes, I told him the assured was not in favor 
of the plan. 

©. <At that same meeting—withdraw the ques- 
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tion. At what. meeting was it that Mr. Mettalia told 
you that the Fidelity [222] would give you a binder 
pending renewal and would file with the ICC and 
Railroad Commission ? 

A. To my recollection, that was at a meeting of 
August 15th. 

Q. As nearly as you ean recall, were those the 
words of Mr. Mettalia? 

A. I ean’t reeall his exact words, but it is cus- 
tomary in our business that we have extension of 
coverage pending a renewal, so I undoubtedly re- 
quested he issue a binder pending the renewal of 
the policy and do the necessary filings with the 
Commissions. 

Q. Did you, in fact, receive the binder, Defend- 
ants’ Exhibit B, from Mr. Mettaha or Mr. O’Malley 
approximately on August 27, 1946, showing you 
that exhibit? A. TI received this binder, yes. 

@. Did you receive it about upon the date Au- 
gust 27th, 1946? 

A. Undoubtedly it was, beeause the binder is 
dated as issued as of August 27th. 

Q. Now, Mr. Cantlen, do you have in your pos- 
session a copy of a letter that vou wrote to Mr. 
Coughlin on August 27th, 1946, purporting to en- 
close this binder? Will you look in your file, please ? 
You were given notice to produce that letter, a copy. 

A. Wasn't that introduced in evidence vester- 
dag? 

@. No. *.. Qs, Sit. 


Q. Will vour ptoduce it, please? T 


his Is a copy 
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of a letter [223] written by you as Vice President 
of Bayly, Martin & Fay, to the California Motor 
Transport Company, on August 27th, 1946? 

ine y Cs. 

Mr. Murman: May I see it? 

My. Eisner: Yes. 

Q. (By Mr. Eisner): J understood you yester- 
day to say that you brought the binder with you 
personally to Mr. Coughlin, is that your recollec- 
tion? A. That is my recollection. 

@. And today, is it your recollection that, 1n- 
stead of mailing this letter, you brought the letter 
with vou personally, with the binder, and delivered 
it to Mr. Coughlin? A. That is possible. 

Mr. Eisner: We offer this letter in evidence as 
Defendants’ exhibit next in order. 

(The document was marked ‘Defendants’ 
Exhibit I,’’ in evidence.) 

Mr. Eisner: J will read this letter, if the Court 
please. 

(Reading Defendants’ Exhibit I.) 

Mr. St. Clair: Pardon me, but attached to that 
letter as it came from the file is a copy of the 
binder. That is already in evidence. 

Mr. Eisner: I will detach the binder, then. 

Mr. Murman: No objection to that. 

Ma. St. Clair: Thank you. Put that back in the 
file, Mr. Witness, in its proper place. [224] 

Q. (By Mr. Eisner): Now, at the time vou re- 


eeived this binder and delivered it to Mr. Covuehhin, 
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did you know how long the negotiations for renewal 
would take? iw No liedi dinety 

@. The binder recites that it 1s for sixty days. 
Did you observe that? Bye Yes, 

Q. The negotiations for the renewal of the policy 
took a great deal more than sixty days, did they not? 

iN, sade: 

Q. Did you say anything to Mr. Mettalia or My. 
O’Malley, or anyone else connected with the Fidelity, 
pertaining to an extension of time on the binder? 

A. No. 

Q. Why not? 

A. Because the binder was replaced by policies 
as issued, 

Q. Well, Mr. Cantlen, you didn’t say anything 
to them about the extension of the binder, you are 
quite sure of that? 

A. Just what do you mean, Mr. Hisner? 

Q. I mean, the binder ongmally states it was 
for sixty days. A. Right. 

Q. You notified Mr. Coughlin that this binder 
would be his comprehensive policy and his coverage 
pending renewal, didn’t vou? A. Yes, [225] 

Q. Your negotiations for renewal, you say, ex- 
tended over the sixty-day period ? 

A. Well, they were still—now, the negotiations 
closed with the Fidelity & Casualty as of September 
24th, the issuance of the pohey. Now, that wouldn't 
necessarily mean, if I may explain, that negotiations 
could not continue. We could still endeavor to im- 
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prove the situation or change the situation, regard- 
less of the issuance of the contract. 

Q. Mr. Cantlen, it wasn’t until early October 
that you received the policies from Fidelity, is that 
correct ? 

A. It was some time just shortly after Septem- 
ber 24th. 

@. At the same time you received the retrospec- 
tive agreement? A. Yes. 

Q. That was handed to you at the same time? 

Eee yes. 

Q. And then you have testified that you took up 
with Mr. Coughlin the question of whether or not 
he would be agreeable to the retrospective agree- 
ment? A. oes, sim 

Q. And thereafter, and some time in October, 
the company officials told you that the company was 
adamant and insisted upon the retrospective agree- 
ment? 

Mr. Murman: Objected to on the ground that 
that is not the evidence. 

Q. (By Mr. Eisner): What is the fact, Mr. 
Cantlen ? [226] 

A. Well, it was just prior to September 24th, 
the issuance of the policies, that Ma. Mettalia de- 
livered his ultimatum to me. 

Q. Did you ever tell Mix. Coughlin that the 
binder would terminate or was terminating at the 
expiration of sixty days? 

A. I don’t know if I told him exactly that the 
binder—the binder spoke for itself. 
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Q. Well, Mr. Cantlen, at the time you delivered 
this binder to Mr. Coughlin, you told him that the 
Fidelity still insisted upon the retrospective plan, 
but that you were still endeavoring to get a guaran- 
teed rate and for negotiating with Fidelity and also 
other companies, isn’t that true? 

A. ‘That is true, sir. 

Q. You had been renewing the California Motor 
Transport Company's public hability coverage for 
several years, had you not? A. ~ Yeswsir. 

Q. Had you ever before had a binder issued for 
the Califorma Motor Transport Company? 

A. I would have to refer to my files, Mr. Eisner. 
I don’t know. 

Q. Well, what is your best recollection upon that 
matter ? 

A. Well, we may or may not, depending on when 
the renewal policies were issued. 

Q. According to your best recollection, is it a 
fact that in all prior instances the renewal policies 
were issued and delivered to the insurance prior to 
the expiration date of the [227] old policy? 

x ‘iatepnay le 

Mr. Murman: Objected to as argumentative. 

The Court: Overruled. 


A. That may be true, because we were able— 


well, that may he true. 
Mr. St. Clair: Well, the witness can explain. 
® I.would like to qualify 1, 1f I thay 
Q. (By Mr. Hisner): If you want to qualify 


the ansWer, vou may. 
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A. That is possibly true, because since 1941 this 
was the first renewal in which rate increase was 
involved. 

Q. Notices had to be given to the ICC and the 
Railroad Commission to satisfy these bureaus that 
there was insurance coverage for the transportation 
company, is that trne? A. Yes, sit. 

Q. Which, in giving this notice, the coverage 
was indicated by policy numbers, although no poli- 
cies had been issued or agreed upon at the time 
those numbers were given, is that true? 

Mr. Murman: Objected to as complex. *‘ Issued 
or agreed upon.’’ That is a complex question. 

mm St. Clair: f£ object to it on the ground it 
isn’t within the cross-examination. It wasn’t within 
the direct examination. 

The Court: You will have to modify it. 

Mr. St. Clair: All right. [228] 

Q. (by Mr. Eisner): On August 27th, 1946, 
when you wrote this letter to Califorma Motor 


Transport Company. 

Mr. Murman: Is that Exhibit 1, Mr. Eisner, just 
so the record is clear? 

My. Eisner: Yes, Exhibit I. 

Q. had any policies been issued at that time? 

A. No, sir. 

Q. You are familiar with the notice and the 
fact the notice had been given to the ICC and the 
Railroad Commission prior to the time of the date 

of vour letter of August 27th, 1946, is that correct 2 
A. That is possible. 
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Q. Now, these numbers that were given were 
simply arbitrary or selected numbers to indicate 
that the transportation company was covered by 
insurance ? 

Mr. Murman: Objected to as calling for a con- 
clusion of the witness. 

Mr. St. Clair: I object to it as being outside 
the cross-examination of this witness. 

The Court: Sustain the objection on both 
erounds. 

Q. (By Bir Eisner): Were these numbers 
simply for the purpose of indicating to the Com- 
missions that insurance coverage existed for the 
transportation company ? 

Mr. Muiman: Same objection. 

Mr. St. Clair: Same objection. [229] 

The Court: I think so, My. Ejsner, for this 
reason: He said that he doesn’t remember he had 
copies of those, in the first place; and he didn’t 
draw them, in the second place; so it would be a 
conclusion, in the third place. 

Mr. Hisner: Well, 1 think it is sufficiently in 
evidence, anyway. 

@. Now, Mr. Cantlen, binders are issued for the 
purpose of temporarily covering insured for new 
risks, as well as for old risks, pending renewals? 

a. Cormmeet sin 

@. Is atisk suth as that of the California Motor 
Transport Company a matter of negotiated premium 
rate based on loss experience ? A. ~ ees Sam 

@. It isn’t a rsk covered by what is referred to 
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as the ‘‘Manual of Rates,’’ is it? A. No, sir. 

Q. Then, the statement in this binder, Defend- 
ants’ Exhibit B, at the bottom of this printed form, 
‘Tf the company accepts the risk, the policy issued 
shall supersede this binder, and the policy term 
shall begin on the binder date. If the risk is not 
accepted, this binder may run to expiration, or the 
company may cancel by mailing notice to the in- 
sured and to the broker or agent upon whose ap- 
plication it was issued. A premium charge at the 
rates and in compliance with the rules of the manual 
of [230] rates in use by the company when this 
binder becomes effective will be made for the time 
this binder is in effect if no policy of insurance 
in place hereof is issued and accepted by the in- 
sured,’’ this reference to the manual of rates in 
this binder has no bearing on the policy such as 
was issued, No. 1457, to the California Motor Trans- 
port Company ? A. Absolutely none. 

The Court: Mr. Eisner, will you excuse me? 
I have a call from one of the judges. I would like 
to answer the phone. 

(Thereupon, a short recess was taken.) 

Q. (By Mr. Eisner): Mr. Cantlen, you have 
testified—you have already stated you received the 
policies and the retrospective agreement together 
the last of September, 1946? 

A. That is my recollection. 

Q. And you brought the retrospective agreement 
out to Mr. Coughlin? Pe Diarisaieht, sir. 

Q. And vou kept the policies? 
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a. That is rigtit, sim 

Q. In your office, is that correct? 

a. “Uhat is right: 

Q. And vou did not show them to Mr. Coughlin? 

A. Not at that time. 

Q. Did you at any time show them to Mr. 
Coughlin prior to October, 1947? [231] 

A. No. 

Q. Are you sure that you even told M1. Coughlin 
that any policies had been received by you from 
Fidehty ? A. Yes, Iam quite sure. 

Q. When did you tell him that? 

A. At the time of delivering the retrospective 
agreement. 

Q. Do you have any definite recollection of hav- 
ine told Mr. Coughlin at that time that policies had 
been received by vou from Fidelity at the same time 
as they delivered to vou the 1ctrospective agree- 
ment ? A. I feel certain I did. 

@. Do you have anv definite recollection of it? 

Mr. Murman: It has been asked and answered, 
Mr. Eisner. 

Mr. Kistte’: He sans, “1 feol certain of it” 4 
think that is a conclusion. 

Q. Do vou have any recollection of having made 
any such statement ? 

m Yea iT think 1 didpiim Histter 

Q. Did Mr. Coughlin tell you he would accept or 
approve the policy of the combined rate of $2.20, 
as compared with the rate of 1.223, whieh he had 
been paying? AY Bho. lie dia’ now 
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Q. Did you ever tell Mr. Mattalia or Mr. O’Mal- 
ley that California Transport Company would ac- 
cept policies with a 2.20 rate? [232] 

A. No, I did not. 

Q@. Why did Bayly, Martin & Fay not deliver 


Policies 20950 and 20968 to California Motors prior 


to October 22nd, 1947? 

A. The reason the policies were not delivered, 
Mr. Eisner, was because the policies were issued in 
conjunction with the retrospective agreement, and 
the retrospective agreement was never signed, so, 


therefore, in oux opinion, the transaction wasn’t 


completed. 


Mr. Murman: J move to strike out the latter 
part of that answer as a conclusion of the witness, 
infringing upon the province of the Court. That 
is the real legal point here, Your Honor. 

The Court: I think [ will let the answer stand. 


He is just giving his reasons why he didn’t deliver 


the policies. 

Mr. Murman: Yes, Your Honor. 

Q. (By Mi. Hisner): It is your practice, and 
the practice of Bayly, Maitin & Fay, to deliver 
policies to the insured as soon as thev are issued and 
checked, is that true? 

A. Yes, within a reasonable time. 

Q. You are also familiar with the fact that Sec- 
won coed. Califorma Insnrance Code, makes it the 
duty of the agent or broker to deliver the original 
or a copy of any policy with the assured when 
issued ? 
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A. No, I am not familiar with that section. 

Q. On October 22nd, 1947, you brought out to 
Mr. Coughlin [233] Plaintiff’s Exhibit 17, a letter 
from Bayly, Martin & Fay, dated August 7, 19477 

A. No, sir; Mr. Coughlin wasn’t there. 

Q. To whom did vou deliver it? 

A. Mz#. Davis. 

Q. And this letter was written by you August 
7, 1947, is that right? A. Thetis rights 

Q. And held in vour possession from August 7, 
1947, until October 27th, 1947? 

ww. iat is *eorrect. 

Q. Without being mailed or sent? 

A. That is correct. 

Q. On October 27th, 1947, vou took it with you 
to Mr. Davis? A, “Mat istaint: 

Q. Went over to the Cahfornia Motor Trans- 
port Company and delivered to him this letter, 
Plaintiff’s Exhibit 17, together with the policies? 

A. Bhat is Tight. 

Q. No. 20950 and 20968, the policies? 

A. "Bhat is correct. 

Q. From Fidelity & Casualty Company, for the 
additional premnun? & Thatas ght 

Q. Now, then, yon had received from Fidelity & 
Deposit Company, on April 19, or thereabouts, 1947, 
the statements which are [234] annexed as a part of 
Plaintiff’s Exhibit 13? 

At. St. Clair: .1 objeet to that o1 the cround it 
is something not in evidence. The evidence shows 
this was sent—a bill was sent in July, as he said. 
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Mr. Murman: He said that was a different bill. 
This is not the auditor’s statement which Mr. Chall- 
burg testified was sent out on that date. This is not 
the casier’s bill. 

Mrsst, Clair: Oh; 

A. What was the question? 

The Court: Read the question. 

(The question was read by the reporter.) 

Q. (By Mr. Eisner): And the statements show 
that a charge was being made under that date to 
California Motor Transportation Company for this 
additional premium, based on the 2.20 rate? 

A. That is right. 

Q. Then did you communicate with California 
Motor Transport Company, when you received these 
statements, and tell them you had received a bill 
or statement or notification from Fidelity & Casu- 
alty Company that they were demanding the pre- 
mium at the rate of 2.20? A. I did not. 

@. By the way, was this the first time that you 
heard from Fidelity & Casualty Company that it 
was claiming, or intended to claim, a premium on 
this insurance that existed between September 1st, 
1946, and January 21st, 1947, at the rate of 2.20? 

cs. 

Q. That was the first notification vou had? 

ee Y es: 

Q. Had you, prior to that time, received any 
notification from the Fidelity & Casualty Company 
that they were asking any premium, in addition to 
that which you had remitted to them, on behalf of 
the imsured ? A Thats meht. 
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Q. When you say “That is right,’ you had not 
veceived—I understand your answer to mean you 
hadn’t received any such notice from the Fidelity 
& Casualty Company. 

A. I did not receive any notification. 

Q. After you received this statement of April 
19th, 1947, did you take the matter up with Fidelity 
& Casualty Company ? Ae Ledind. 

Q. With whom did you take it up? 

A. I took it up with, first, with Mv. Mettalia. 

Q. Did vou tell him that, in your opinion, the 
company wasn't justified in claiming additional pre- 
nuuims ? 

A. I told him that I did not beheve that they 
were entitled to the 2.20 rate on the earned premium 
developed, or, in the gross receipts reported. 

Q. What was your full conversation with him 
pertaining to that? 

A. I contended that the rate was excessive; in 
other words, they were charging this earned pre- 
minum on a guaranteed basis, [236] and that I would 
not—the assured never agreed to pay 2.20 on a 
euaranteed basis, and I felt that the rate was exces- 
sive on the guaranteed basis. Alr. Mettalia eon- 
tended that the company would not have issued the 
policies at a lower rate on a guaranteed basis, and 
that if the insurance company issued the policies 
on a guaranteed basis they would have insisted upon 
& aate-of 2.20. 

Q. Did you thereafter take the matter up with 
anyone of the company, other than Mr. Mettalia? 
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ary es. 

Q. With whom? 

A. It was aman that was—I think the title was 
Resident Manager or Resident Vice President, Mr. 
Floyd Anderson, who was in charge of the company 
on the Pacifie Coast, and we had conferences with 
him on the subject. 

Q. Did you tell him that same thing you had 
told Mr. Mettalia? A. Yes. 

Q. Did you tell him anything in addition to that? 

A. Well, I made the same contention as I made 
to Mr. Mettalia, and I did not agree or ever felt 
that they were entitled to charge on a guaranteed 
basis rate, the rate that was proposed on a retrospec- 
tive basis. 

Q. Now, when you went out to see Mr. Coughlin 
on October 22nd, 1947, and bore with you, as you 
have stated, the policies and the bill, did you also 
bring with you a draft of a letter which [237] you 
told Mr. Davis to copy and write to Bayly, Martin 
& Fay? 

A. I don’t know if I brought a draft. As I 
recall, I assisted him in dictating such a letter. 

Q. You don’t remember that you had already 
written, already had it typewritten? 

A. I may have. No, it seems to me like Bill 
dictated the letter into the Dictograph and I as- 
sisted him in dictating it. 

Q. Is it not a fact that he dictated the letter into 
‘the Dictograph from the typewritten copy of the 
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letter which you presented to him at that time and 
which you had brought with you? 

A. That could he possible, but I don't recall it 
that way. 

Q. Now, I show you this letter, Plaintiff’s Ex- 
hibit 18, Mr. Cantlen, and I ask you if that is the 
letter which Mr. Davis dictated into the machine, 
In your presence? A. That is correct, sir. 

The Court: Is that Exhibit 18, Myr. Eisner? 

Mr. Eisner: Exhibit 18, Your Honor, yes. 

Q. Teall your attention to this paragraph: ** Dur- 
ing the aforementioned period, namely, from Sep- 
tember 1, 1946, to January 21, 1947, we attempted 
through von to negotiate a renewal arrangement 
with the Fidelity & Casualty Company, but in view 
of the arrangements which were offered to us we 
found it inadvisable to continue with this company.” 

Did vou, yourself, draft that paragraph? [238] 

A. I may have; yes. 

Q. Is that statement true? 

Mr. Murman: Well, I think the letter speaks for 
itself. Your Honor. It 1s an attempt to vary the 
terms of a written docmnent. 

Pie Gourt: Oh, Ledon't*think so. 4 think Tati] 
mllGw 1%. 

Mo. St. Gar: More properly, it i& improper 
eross-examination, if not having been gone into on 
this subject. 

Mr. Murman: TP introdneed that. 
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Mr. Eisner: The letter was introduced on direct 
examination. 

Mr. St. Clair: Not by this witness, though. 

Mr. Murman: Yes, that is correct. 

The Court: The question is whether or not that 
statement that was just read to you from that letter 
was true. A. Yes. 

Q. (By My. Eisner): I call your attention to 
this statement: ‘‘At no time did we agree to a rate 
of $2.20 as against our former rate of $1.223.”’ 

Did you draft that statement? 

A. That is true. 

Q. Is that statement true? A. Yes. 

Q. ‘‘It is therefore necessary for us to decline 
payment of your invoices submitted in view of the 
aforementioned reason.’’ [239] 

Did you draft that statement ? A. Yes, 

Q. Now, Mr. Cantlen, did you make any effort 
to collect from California Motor Transport Com- 
pany the deposit premiums called for by Pohey No. 
20950 and 20968? 

Mr. Murman: I object to that, not within the 
scope of the direct examimation. There was no 
testimony on direct concerning deposit premium, 


and our position is, so far as this case is concerned, 


it is not within the issues and it is incompetent, 
irrelevant and immaterial. 

The Court: Sustained on the ground that it was 
not in the direct examination of this witness. 

My. Hisner: I don’t know whether that is true, 
but it does seem to me counsel—of course, if you 
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are insisting—we have a third party eomplaint as 
against Bayly, Martin & Fay, and if you want to 
segregate it and lengthen this case by reealling the 
witness upon it, it will be necessary to do so. 

Mr. Murman: I stand on my objection because 
1 don't think it is part of my case. 

Mr. St. Clair: If Mr. Eisner is prepared to be 
bound by the answers, I have no objection, if he 
wants to ask him the question, whether or not it 
is improper eross-examination. If he wants to eall 


this witness as his own 

The Court: That is true, it is Improper cross- 
examination. 

Mr. St. Clar: If he wants to be bound by at, L 
have no [240] objection to it. 

The Comt: He wouldn't be bound by it, not 
under Rule 43. 

Mr. Eisner: ‘That is true. 

The Court: Which is a replica of Section 2055, 
Cer 

Mr. Eisner: Yes. 

Q. Well, | willask yowthis: I don’t thinket is 
objectionable. Did Bayly, Martin & Fay receive 
any bills from Fidehty & Gasualtw Company for the 
deposit premium ? 

Mr. Murman: Same objection. 

The Court: [ think, to be consistent, 1 will have 
to make the same ruling. 

Mr. Eisner: All right. 

@. Now, Mr. Cantlen, Bayly, Martin @ Fay e- 
ceived reports and rennttances from California 
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Motor Transport Company after September 1st, 
1946? A. Correct. 

Q. Iam going to show you 

Mr. Hisner: Do vou want to see this (showing 
documents to counsel) ? 

Q. Mr. Cantlen, I show you a check dated No- 
vember 7, 1946, which shows as having been cashed 
and made payable to Spengler & Johnstone, Inc., 
and ask you if you recognize that check as one of 
the checks from California Motor Transport Com- 
pany covering the September receipts? 

A. Yes, it is, Mr. Eisner. [241] 

Q. This check, which shows as having been 
cashed, had attached to it a voucher portion, is that 
correct ? A. Yes. 

@. ‘Those voucher portions you have in your pos- 
session and referred to vesterday? A. Yes. 


Q. For the purpose of convemence, I will ask 
you to look at the carbon copy annexed to the— 
attached to the check, which has been cashed, and 
ask you if you recognize it as the carbon copy on 
the entire check, including the voucher portion, that 
Was remitted to vou by California Motor Transport 
Company ? A. Yes. 

@. Then, for the month of September, California 
Motor Transport Company and its affiliates sent vou 
four separate checks, is that true, which | now 
show vou? A. That would be right. 

@. And these were received by vou on er about 
November 8th, 1946? 

A. Undoubtedly, it was November 8th, because 
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the stamp—this is our stamp—shows the 8th here. 
The November—but that is undoubtedly rnght. Well, 
this one came on the 13th, you see. 

Q. Mr. Cantlen, these checks were combined re- 
mittances covering cargo imsurance, as well as the 
iP sand eye 

A. ‘¢PL” and “*PD,”’ that is right, on the atto- 
mobiles. 

Q. The check shows on the voucher portion and 
the cheek shows [242] upon the face that the ‘‘PL”’ 
and ‘*PD’’ insurance premium is calculated in each 
instance as 1.223, is that correct? 

A. That is correct. 

Mr. Eisner: We offer these checks in evidence as 
one exhibit. ‘These cover the month of September. 

(Documents Were Marked ‘‘ Defendants’ Ex- 
hibit J,’’ in Evidence.) 

Q. (By Mr. Eisner): Mr. Cantlen, for the 
month of October, 1946, I show you checks from 
California Motor Transport Company, dated De- 
cember 10, 1946. 

Mr. St. Clair: I will stipulate to the checks, Mr. 
Kisner, if it will simplify it, for the purpose of the 
record. 

m Yes. 

Mr. Murman: I have no question but what the 
defendants sent those checks to Bayly, Martin & 
Fay, and J think they should be marked separately 
as exhibits. 

Mr. St. Clair: If Mr. Eisner will tell ws thosé 
ave their checks, that will be satisfactory with me. 
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Mr. Hisner: These are the checks and carbon 
copies of vouchers for the entire checks. 

The Court: Those show the rate as 1.223? 

Mr. Eisner: Yes, throughout. 

Mr. Murman: ‘Those, of course, only went be- 
tween the defendants’ and Mr. Cantlen’s office. They 
did not come to the plaintiff. You are not con- 
tending that? 

Mr. Eisner: They went to the office of Bayly, 
Martin & Fay, [248] but whether they went to the 
Videlity & Casualty Company through the agency 
of Bayly, Martin & Fay is another question. In 
other words, whether or not Bayly, Martin & Fay 
was the agent of Fidelity & Casualty Company for 
the purpose of receiving cash and collecting the 
premium is another question, but physically 

Mr. Murman: ‘That is the reason I want to clear 
up the point. I am only stipulating that those are 
the checks that the defendants in this case sent to 
Bayly, Martin & Fay covering the voluntary audits 
or monthly reports for the months they show. 

The Court: That is the only purpose of this 
evidence, so far? 

er Murman: Yes, Your Honor 


(Documents Were Marked ‘‘ Defendants’ Ex- 
hibit K,”’ in Evidence.) 


Mr. Eisner: We offer in evidence, as Defend- 
ants’ exlibit next in order, check dated January 
16, 1947, covering the month of November, 1946. 
and each one of these checks and voucher check 
likewise show upon its face that the rate is 1.223. 
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(A. Document Was Marked ‘‘ Defendants’ Ex- 
hibit L,’’ in Evidence. ) 


Mr. Eisner: And we offer in evidence, as De- 
fendants’ exhibit next in order, checks dated 
February 20, 1947, covering the month of December, 
1946, and each one of these checks, likewise, showing 
upon the face the rate of 1.223. 


(Document Was Marked ‘ Defendants’ Ex- 
hibit M,”’ in Evidence.) [244] 


Mr. Eisner: We offer in evidence, as Defendants’ 
exhibit next in order, checks dated March 25, 1947, 
eovering the period from January Ist, 1947, to 
January 21st—to January 19, 1947, inclusive, and 
showing upon their face the same rate. 

(Documents Were Marked ‘*‘ Defendants’ Ex- 
hibit N,’’ in Evidence.) 

Q. (By Mr. Eisner): Now, Mr. Cantlen, when 
you received these voucher checks or remittances, 
did you—you accepted them from California Motor 
Transport Company without any protest or objec- 
fiom, that is trite, is it not’ A. Vos: 

Q. Is ita fact that Fidelity & Deposit Company 
looked to Bayly, Martin & Fay to collect the pre- 
minum from the insured and remit to Fidelity & 
Casualty Company ? 

Mr. Murman: Objected to as calling for a con- 
clusion of the witness. 

Mr. Hisner: If he knows whether or not the 
Midelity & Casualty Company looked to Bayly, 
Martin & Fav. 
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Mr. Murman: I don’t see how he ean testify to 
that. He can testify what arrangement might have 
been between them. 

Mr. Eisner: Withdraw it, then. 

Q. Was it the arrangement between Bayly, 
Martin & Fay and Fidelity & Casualty Company 
that Bayly, Martin & Fay should collect the pve- 
mium from the California Motor Transport Com- 
pany and remit it to the Fidelity & Casualty 
Company ? A. That is correct. [245] 

Q. That arrangement pertained not only to the 
premium of California Motor Transport Company 
but to all other premiums and insurance that were 
placed through the office of Bayly, Martin & Fay 
and written by the Fidehty & Casualty Company ? 

pee hat 1s trie. 

The Court: Let me clear this up. In other 
words, you, as broker, not only placed this Insurance 
but placed other insurance for them for the other 
eompanies ? 

pemethat 18 coirect. 

The Court: You collected the money from them 
that was due each of these companies and re- 
mitted it? 

A. Yes. In these vouchers, there was another 
company involved other than the Iidelity & Cas- 
ualty Insurance Company. 

Mr. St. Clair: You mean other than the Cali- 
fornia Motor Transport Company ? 

A. No, another than Fidelity & Casualty. 

Mr. St. Clair: In other words, on these vouchers, 
you collected money from California Motor Trans- 
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port Company that was due not only on account of 
the premium of Fidelity & Casualty Company, but 
another company as well? 

A. That is Correct. 

Mr. Hisner: The company that had written the 
cargo msurance ? 

A, ‘That is correct. 

The Court: Did you place any other insurance 
other than [246] these for the defendants? 

A. Yes. 

The Court: Placed other lines, too? 

in. Yes: 

The Court: Then collected the money from them 
and remitted it to the particular insurance com- 
pany involved? 

A. With all of oux business. 

Q. (By Mr. Eisner): Then, as I understand it, 
it was your practice to wait sixty to ninety days 
before turning the money over to the insurance com- 
pany ? 

A. Not necessarily, Mv. Eisner. Our practice is 
that as of a certain day of the month we remit, 
ordinarily, to the imsuranee companies funds of 
those insurance compames collected during that 
parila month. 

Q. Now, you collected from the California Motor 
Transport Company the September premium, my 
recollection is, in the month of November, Novem- 
ber 7th, 1946? A. Fes 

QO. Wihendid you remit tothe Pidelity & Gak- 
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ualty Company the premium that you had so col- 
lected ? A. For the month of September? 

Q. Yes. 

A. Weremitted September and October—we for- 
warded the reports for September and October, 
our computation here, according to this record, on 
January 27. [247] 

Q. 1947? 

A. 1947. Any time we remitted the money can 
be determined from its remittance sheets. 

Mr. St. Clair: The checks are marked for iden- 
tification, Mr. lKisner, but are not actually in evi- 
dence yet, the checks from Bayly, Martin & Fay 
to the insurance company. I believe, however, it 
is about that same date. The checks are dated Janu- 
ary 28th, I believe. 

The Court: I think they run from D to G. 

Mr. Murman: That is correct. 

Q. (By Mr. Eisner): Counsel drew my atten- 
tion to checks which run from ‘‘D”’ to ‘‘G,’’ De- 
fendants’ Exhibits. It is a fact, then, Mr. Cantlen, 
the money you collected on November 7, 1946, was 
remitted on January 28, 1947? 

A. No. Yes, the remittance is made, according 
to that, November, 1946, and was remitted to the 
company on January 28, 1947. 

Q. Yes. When you received these voucher 
ehecks, Mr. Cantlen, as you have stated, they cov- 
ered a combined premium, that is, premium not only 
on the public liability but also on cargo insurance ? 


A. That is right. 
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Q. So it was necessary for you to process—L 
believe you used the word A. Yes. [248] 

Q. these reports, is that true? 

A. That is true. 

Q. Then you took these voucher checks with the 
information contained thereon, and from those 
voucher checks you made up Plaintiff's Exhibit 10% 

A. When I say I did, | mean my office did. I 
did not do it personally. 

Q. Well, was it done under your supervision ? 


A. It would be done wnder my supervision, yes. 
Q. When, according to your best recollection, 
was Plaintiff’s Exhibit 10 prepared in vour office? 
Myr. Murman: That exhibit has five different 
documents attached to it covering different dates. 
A. Let’s see; that is—now, September and Oc- 
tober, 1946, were prepared, would have been pre- 
pared, just prior to January 27th, in our office—— 
Q. (By Mr. Eisner): Yes. 
A. 
pany. Does that answer the question ? 
Q. Then 


A. Now, November, according to this file, was 


and forwarded on to the insurance com- 


prepared just prior to January 30, 1947. 

@. Xess 

A. December was prepared just pie a 
February 24th. 

Q. 19477 [249] &. Yes. 

@. Now. then, Mr. Cantlen, upon these voucher 
checks that von had received from California 
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Motor Transport Company, the rate for public 
hability was shown as 1.228, is that correct ? 

A. That is correct. 

Q. And in your processing of those reports re- 
ceived from California Motor Transport Company, 
I understand vou broke down that 1.223 into two 
parts, .997 and .226, the .997 covering primary public 
habihty and the .226 property damage, is that cor- 
rect? 

A. Well, the only misstatement you make is that 
the .997 is for the combined. There was no primary 
or excess 1n existence under this rating. 

Q. In other words, the .997 was the entire public 
hability rate? 

A. The liabihty portion, yes. 

Q. And the .226 was the entire property damage? 

A. Automobile property damage. 

(. And did these rates that are shown upon this 
report which was prepared are the same rates that 
are contained in Policy 1457 that was in existence 
from September 1st, 1945, to September Ist, 1946? 

A. That is correct. 

Q. Now, then, Mr. Cantlen, vou sent these re- 
ports under the dates you have mentioued to the 
Fidelity & Casualty Company? [250] 

A. Yes, sir. 

Q. Did you receive any protest or objection of 
any kind from the Fidehty & Casualty Company ? 

A. No, we did not. 

Q. Your checks to the Fidelity & Casualty Com- 
pany were cashed ? A. Yes, thev were. 
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Q. And you did not hear anything by way of 
objection or claim of additional premium until you 
received copies of the statements dated April 14, 
1947? A. Well, you call that the final audit. 

Q. Are those what vou refer to as the final audit? 

A. That is correct. 

@. By the way, these final audits are simply 
checks made of the records of the insured to deter- 
mine whether or not the insured has properly 
reported his gross receipts ? 

Mr. Murman: No, that is not the truth. 

The Court: The witness already testified it ts so 
as to determine whether they were figured on the 
proper premium rate, and also whether or not it 
ineludes—been properly classified as to risk, is that 
about right ? 

A. Yes, the exposures and the receipts. 

Q. (By Mr. Eisner): Then, the first imforma- 
tion you have received from Fidehty & Casualty 
Company was after this final audit of April 14, 
1947 ? A. That is*correct, [251] 

Q. When was it that Mr. Mettaha told you that 
the home office insisted upon the policies being de- 
clared and the retrospective agreement executed ? 

A. <As I testified, it was just prior to Septem- 
ber 24th. 

Q. And thereafter vou continued to try to work 
out an agreement with Fidelity & Casualty Com- 
pany, and also to place the insurance elsewhere? 

A. Correct. 

Q. And Mr. Coughlin was just as adamant in 
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refusing the retrospective agreement as the company 
was in insisting upon it? A. That is right. 

Q. Finally, on December 19, 1946, you received 
copies of notices of the cancellation to be effective 
on January 21st, 1947? A. Thatuistiaeht: 

@. Did you then tell Mi. Coughlin the binder 
would terminate on January 21st, 1947, and that 
he had until that date to place the insurance else- 
where? 

Mr. Murman: Objected to as incompetent, i1- 
relevant, and immaterial, an attempt to vary the 
terms of a written instrument. The binder speaks 
for itself. 

The Court: He is asking about a conversation, 
not what was in the written instrument. Over- 
ruled. 

The Witness: May I hear the question again? 


(The question was read by the reporter.) 


Q. (By Mr. Hisner): . Did you then tell Mr. 
Coughlin as of the receipt of the notice of that 
cancellation that the binder would terminate on 
January 21st, 1947, and that the Company had until 
that date to place the insurance elsewhere ? 

A. No. 

®. Did you at any time tell Mr. Goughlin his 
coverage under the binder would end prior to the 
time that the notice of cancellation was received in 
December ? A. No. 

Q. You never said anything to Mr. Coughlin 
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about the binder being cancelled 

Q). or terminated ? 

I think that is all, if the Court please. 

The Court: We will take a recess of about five 
minutes, 


A, Wo: 


(Thereupon, a short recess was taken.) 


Mr. St. Clair: If Your Honor please, it appears 
to me, although I would be giving up a slight ad- 
vantage, 1{ would be better for me to take this 
witness as my own witness and put in the direct, as 
well as any rebuttal, and counsel are agreeable to 
that. 

The Court: That will shorten it. 

Mr. St. Clair: Yes. However, Mr. Murman 
wishes to ask some questions, and then he can 
technically rest his case. 

Mr. Murman: I haven’t rested yet, and I thought 
I could [253] put in the redirect examination, then 
rest, and that would bring my part of the case to 
a conclusion. 


Redirect Examination 
By Sine Nua : 


Q. Mr. Cantlen, as to this inatter of rate, which 
is reflected by the poheies in question, Plaintiff’s 
Exhibits 3 and 4, the renewal policies, as I wnder- 
stood your previous testimony, vou did have some 
discussion with Mr. Coughhn concerning increase 
in rates prior to the renewal, did you not? 

A “Wee 


us. The Fidelity and Casualty Co. 293 


(Testimony of Henry R. Cantlen.) 

Q. Isn't it true, at that time, that the National 
Bureau, the same bureau to which this matter of 
the rate was submitted, as evidenced by Plaintift’s 
Exhibit 1—you have seen that, have you not?—had 
known of the general increase in rate throughout 
the whole country on this tvpe of contract? 

A. Well, there was a general increase in all auto- 


mobile insurance lines as of January Ist, 1946. 

Q. That came during the time that the contract 
No. 1457 was already in force? 

Bee Chatiis meht 

Q. So that the call for mcrease in rates would 
refer to the renewal, would it not, not the existing 
contract ? 

A. Well, that would still be dependent on experi- 
ence. The fact that this bureau increased the auto- 
mobile insurance rates would not have a particular 
effect on this risk. The renewal [254] rate would 
be dependent on the experience that the company 
would have witnessed under the existing contract 
and previous contract. 

Q. In that connection, you had already inquired 
concerning the experience and had received, had you 
not, from Mu. Mettala a statement of the loss ratio 
on the various contracts in August, 1941? 

ao in July. 

Q. So that you, at that time, knew something 
concerning the increase in rates that they were con- 
templating ? 

A. I felt there would be an increase. 

Q. You stated that to Mr. Coughlin, did vou not? 
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A. Yes. 

@. So that, although the exact amount of 2.20 
was never mentioned, there was conversation about 
a rate increase ? A. Correct: 

Q. Did you want to look at this? I interrupted 
vou. This is Plaintiff's Exhibit 1, regarding the 
rate. 

A. I don’t see that this has any bearing. 

Q. When vou got the poheies, Plaintiff’s Ex- 
hibits 3 and 4, 20968 and 20950, did you look through 
them at all, read them over, examine them? 

A. Oh, es. 

Q. Did you look at the portion of them that 
sets up the rate for the particular policy? [255] 

A.. Bes. 

Q. Did you notice that for Pohey No. 20968, 
whieh is Plaintiff's Exlibit 3, there was set forth 
therein on Endorsement No. 7 that the rate per 
hundred dollars of gross eamings was $2.00, final 
rate to be determined by audit? hy. “Wes: 

Q. This policy was mn your possession, I think 
vou said, the latter part of December, 1946? 

A. ‘hat as ‘right. 

Q. Did vou also notice a similar endorsement im 
No, 20968 where the rate was to be twenty cents 
for the excess A. Yes. 

(). subject to final audit? So that at the 
time vou got these poheies from the plaintiff in this 


case vou were aware that the policies themselves set 
up those rates, is that correct? 
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A. Yes, they set up those rates, but they are 
issued in conjunction with another agreement. 

Q. I would like to have you take Policy No. 
20968, which is the primary policy, Plaintiff’s Ex- 
hibit 3, and point out to the Court where in that 
policy there is any reference made to the restospec- 
tive agreement. 

A. It would not be necessary to be referred to 
in here because the policies were definitely issued 
with the understanding that the retrospective agree- 
ment would be entered into. [256] 

Q. There is, however, nothing in the policy itself 
that refers to retrospective agreement? 

Mr. St. Clair: The policy speaks for itself. 

Mr. Murman: That is correct, but I am asking 
him to point it out, if there is anything. 

A. I don’t see that it makes any difference. 

The Court: There isn’t in 20968, but there is in 
the other. 

Mr. Murman: There is a reference to that, but 
not to the rate, that is, in the primary, Your Honor. 

The Court: Well, the documents will show. 

Mir. Muriman: Wes, Your Honor. 

Q. Now, I believe vou testified, Ma. Cantlen, that 
during this period of time you referred to the com- 
pany for handling a claim, which was identified as 
Plaintiff’s Exhibit 16, referring specifically to the 
portion setting forth the rates that we have been 
talking about, and vou did that irrespective of the 
fact that the retrospective agreement had not yet 
been signed, isn’t that correct? 
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A. (hats right. 

Q. In other words, you expected the company 
to handle this claim, even though it was claimed the 
defendants in this case hadn’t signed the retrospec- 
tive agreement, is that right ? 

KR. That is mehte 

Q. And that is one of the exhibits you said you 
had not yourself forwarded but that went directly 
from the defendants to [257] the plaintiff, or was 
sent in to the plaintiff for handling, even though 
there had been no signing on the retrospective agree- 
ment, 1s that correct ? A. That is right. 

Q. Now, on these voluntary audits that vou 
developed through processing the defendants’ re- 
ports to you concerning gross earnings and pre- 
miums which they caleulated had been earned on 
those gross earnings, those voluntary audits were 
again sent in with specific reference to the policies 
20950 and 20968, isn’t that correct? 

A. Thatis Treht. 

Q. At that time vou had the policies in your 
possession ? A. Tat is Fehr. 

Q. You had examined and seen an endorsement 
in them regarding rates, isn’t that correct ? 

. hateig Dicht, 

@. Nanad*von also knew, did von not, Lp. Caden, 
that these reports were subject to final audit, as vou 
have stated ? AL es. 

Q. The cancellation which took place. as evi- 
denééd hy Plamtif’s Exhibits 5 and @ that teak 
place before any remittances by vou to the com- 
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pany on the basis of these reports or voluntary 
audits, isn’t that correct ? 

A. That is correct. 

Q. And it was after the cancellation notices that 
you did make [258] those remittances? 

A. ‘That is correct. 

Q. And I believe some of them were made even 
after the date of the cancellation, isn’t that correct? 

A. Yes. 

@. And those remittances were also made fol- 
lowing notice to the defendants that their filings 
with the Railroad Commission had also been ecan- 
celled the same time as the cancellation of the poli- 
cies, isn’t that correct? 

A. Well, I never saw that. 

Q. You mean Plaintiff’s Exhibit 2—maybe I 
have gotten the filing date here. Anyway, vou didn’t 
see the notice of cancellation that was sent out—— 

A. No. 


to the company ? 

To the Commission. 

No, to the company, a copy to the Commis- 

You didn’t see that? A. No. 

I mean to the defendants; pardon me. 

No. 

On the previous contracts that | referred you 

to here in the letter which you got from Mr. Met- 

talia, your Exlnbit BB, in these previous contracts 

running from 1947 to 1946, 1945, were there final 

audits in the case of each of those contracts? [259] 
A. Yes, there was. 


pn 


OPOoZIOPSO 


ry 
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Q. And there was a premium payable to the 
company on the basis of those final audits, after the 
voluntary audits had taken place? 

A. I would have to check that. There might be 
either an additional premium or return premium. 

Q. Anyway, there was a final adjustment of pre- 
mium in each ease ? A. Correct. 

Q@. And with respect to the final audit in this 
case as to the particular policies with which we are 
concerned, Plaintiff’s Exhibits 3 and 4, in April 
of 1947, that was in the usual handling of the i- 
surance problem, wasn’t it? I mean, there is noth- 
ing unusual about receiving those final audits. 


A. ‘To receive the audit, no. 

Q. You expected there would be a final audit? 

A. Yes. 

Q. Covering the period the policy was in effect 
prior to cancellation ? dee Yes. 


Q. One other question, Mr. Cantlen 
Mr. Murman: I think you covered it, though. 
No further questions. 

Mr. Eisner: I have one more question. . 
Mr. Murman: I would like to rest my G¢ase, Mr. 
Eisner. Lf [260] vou want to ask it during my ease, 

all might. 
Mr. Eisner: All right. 


Cross-Examination 
By Mr. Eisner: 


Q. You have spoken about the numbers, and [ 


| 
| 
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want to ask you if it is a facet whenever, after 
August 27th, 1946, the insurance coverage by Fi- 
delity of California Motor Transport Company was 
referred to, it was referred to by policy numbers 
20950 and 20968? 

A. I don’t understand your question. 

Q@. Well, the binder was issued on August 27, 
1946, wasn’t it? A. wes. 

Q. The notification was given to the Interstate 
Commerce Commission and the Railroad Commis- 
sion prior to August 27th, 1946, pertaining to ecov- 
erage of the California Motor Transport Company ? 

A. Correct. 

Q. In those notices, the Railroad Commission 
and Interstate Commerce Commission, prior to 
August 27th, 1946, the notification stated that the 
coverage was reflected by Policies 20950 and 20968. 

Mr. Murman: J think just 20968. 

Q. (By My. Eisner): All right; 20968, is that it? 

ie Yes. 

Q@. At that time, no poliev 20968 was in ex- 
istence ? 

A. Well, it was in existence but not written. 

Q. No rate or terms had been agreed upon for 
that pohey? a ING: 

Q. After August 27th, 1946, whenever the cov- 
ermea@ by Lidelity & Casualty Gompany of Gali- 
fornia Motor Transport Company was referred to 
in any communications between vour office and Fi- 
dehity & Casualty Company or Fidelity & Casualty 
Company and your office, was that coverage re- 
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ferred to or identified in the same manner as Policy 
20968 ? A. My recollection, it was. 

Q. It was so referred to? A. Yes. 

Mr. Kisner: That is all. 

Mr. Murman: At this time, if the Court please, 
the plaintiff rests its case. 

(Plaintiff rests.) 

Mr. St. Clair: Pursuant to our understanding, 
Your Honor, I will call this withess as my witness 
for and on behalf of Bayly, Martin & Fay, and will 
attempt to also do a little redirect examination—I 
guess cross-examination, I mean. 

Direct Examination 
By Mr. Sie Clair: 

Q. Mr. Cantlen, I hand you a file and ask you 
if that is a file taken from the files of Bayly, Martin 
& Kay? A. Wes; its. 

Q. It should—I hope it does—cover the policy 
year of [262] September 1, 1941, to September 1, 
1942, is that correct ? A. WWés, it dere 

Q. Prior to September 1, 1941, did you have any 
conversation or conversations with Mia. Coughlin, 
who is the president of one of the defendants herein, 
in regard to insurance? &. Yes: 

Q. At that time, was Mr. Coughlin’s company 
insurance, being handled, that is, its publie hability 
insurance, being handled by Bayly, Martin & Fav 
as his broker? A. No, if wasn't. 

Q@. When you had this conversation with Mr. 
Coughlin, what month was it, do vou recall? 
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A. Oh, my best recollection would be around 
July of 1941. 

Q. Where did you have the conversation ? 

“A. At his office. 

@. Who was there? 

A. Mr. Coughhn, and I recall Mr. Spengler was 
with me. 

Q. Who was then an associate of Bayly, Martin 
& Fay? A. Yes. 

Q. He was a broker? A. Yes, 

@. What was the conversation with Coughlin at 
that time ? 

A. We were talking to Mr. Coughlin about the 
possibility of our writing his comprehensive lia- 
bility and property damage coverage, it having been 
previously handled by Spengler & [263] Johnstone. 
Spengler & Johnstone had affiliated with us, and we 
had a general discussion about his existing coverage 
and how he was getting along with his present car- 
rier, and he indicated to me at that time that if we 
eould work out an arrangement which he considered 
satisfactory he might entertain the idea of we again 
handling this account. 

Q. And did he indicate the rate at which he 
would be interested ? 

A. I don’t think so at that time. There was a 
later meeting near the expiration date of September 
1st, we had another conference, and he indicated to 
me that it looked like his present carrier was going 
to insist upon an increase in premium, and that 
if we were able to offer him a rate, as I recall it, 
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according to my recollection, in the neighborhood of 
$1.25, he might be interested in entertaining propo- 
sition from us. 

Q. Following that conversation or those con- 
versations—withdraw that. Was anything said by 
Mr. Coughhn with regard to your talking to any 
Insurance company ? 

A. I don’t understand vou. 

Q. Well, on his behalf, was there anything said 
of vour talking to an insurance company and seeing 
if vou could place his risk? 

A. He said he would be possibly interested, and 
I told him that I would see if we couldn't negotiate 
a rate with an insuranee company that may be 
attractive to him. [264] 

Q. Did you go and talk to an insurance com- 
pany ? 

A. Yes. At that time I went to the logical car- 
rier, Fidelity & Casualty Company; the reason for 
it, they had previously carried Mr. Coughhn and 
Cah fornia. 

Mr. Eisner: We object to any reasons; entirely 
incompetent, ivrelevant and immaterial. If there 


are conversations with Ma. Coughlin 

The Court: Well, he can ask what he did. He 
said he went to Fidelity, and gave his reasons why 
he went, which, 1 think, is immaterial. 

Mr St. Clair: J think it is; too, Yout Elonor. 

A. 1 went to Fidelity & Casualty Company and 
discussed the possibility of they entertaining the 


risk. 
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Q. (By Mr. St. Clair): They had been on the 
risk before? ey es. 

Q. Do you have a memo in that file made at the 
time of that meeting with Fidelity & Casualty Com- 
pany ? A. Yes, I have. 

Q. Is that in your own handwriting? 

me, Yes. 

@. Was it made at the time? A. Yes. 

Q. And what was the offer, if I may call it that, 
of Fidelity & Casnalty Pea at that time, in 
regard to carrying Coughlin’s risk? [265] 

A. As I remember, they offered to write the 
primary at rates of one per cent—one per cent per 
#100.00 of gross receipts. I talked with J. L. Cul- 
pepper, who is an agency supervisor for Fidelity 
& Casualty Company, and he agreed to assume the 
primary of five and ten thousand, property damage 
of five thousand, at a rate of one per cent, with the 
understanding that we would start out at that rating, 
and from there on the risk would more or less make 
its own rate, dependent upon the experience. 

@. Where was the excess to be written? 

A. We arranged to place the excess with under- 
writers at Lloyd’s. Doing that, we were able to do 
it cheaper than we can—than we can get Fidelity 
& Casualty Company on a kind of gross over-all rate 
for the cover of 1.21. 

Q. Did you report that to the officials, to Mr. 
Coughlin ? 

A. Yes. It was, according to my file, previous 
to August 20th, I had a telephone conversation with 
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Mr. Coughlin and gave him the proposal, and he 
gave us the firm order to place the business as of 
September Ist, 1941. 

Q. In that conversation with Coughlin when he 
eave you the firm order, did vou discuss with him 
the matter of annual adjustment of the rate de- 
pendent on the risk experience? 

Mr. Eisner: I object to any leading questions, if 
the Court please. I object to this as leading and 
suggestive. 

The Court: All tight, L will sustain it. [266] 

Q. CBy Mt. St. Clair): Mr. Cantlen, will you 
tell us what the conversation was, the telephone 
conversation with Coughlin at the time he gave you 
the firm order? A. J explained to him 

Q. You have already stated vou told him what 
the proposal was. What did vou say to Coughlin? 

A. I told im that the Fidehty & Casualty Com- 
pany was willing to resume the msk at a rate of one 


per cent for the primary, and that they would go 
along with the risk and adjust the rate annually, 
dependent on the loss experience, and we could place 
the excess at the underwriters at Lloyd's, which 
would give him a combined rate euaranteed cest of, 
fo that=wedar-ot 12 

Q. Were policies issued by the F. & C. at that 
rate and under that widerstanding ? 

A. Yes, they were. 

Q. Effective September Ist, 1941, is that correet ? 

&. “Rhrahdt Bight. 
). 


Were there other arrangements to be made 


Q 
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that were carried out with your office with regard 
to the starting of this insurance; that is, was there 
any written authority from California Motor Trans- 
port Company to the Fidelity & Casualty Company 
with regard to this policv and the rate? 

ne NO. 

Q. The policy was issued? Did you have it 
physically in your possession? [267] A. Yes. 

Q. What did vou do with it? 

A. I delivered the original to the California 
Motor Transport Company. 

Q. Do vou have a daily report of that policy? 

iN Mess 

@. With regard to the question that was asked 
you about any binders having been issued, is there 
anv indication on the face of that policy with refer- 
ence to a binder? 

A. Yes, the policy shows that there was issued 
a legal binder No. W-74710. 

Q. That binder doesn’t show in vour files at the 
moment? A. No. 

Q@. Were vou handling—I believe you testified 
vou were handling other insurance for Mr. Coughlin 
in 1946. Were you handling other insurance for 
him in 1941? A. Yes. 

Q. What was that? 

A. I think we had the cargo cover. Yes, the 
eargo insurance. And we had some miscellaneous 
covers, some bonds, some safe burglary, and what 
we cal] miscellaneous coverages. 
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Q. Had vou been covering those before Septem- 
ber Ist, 1946? A. Yes. 

Q. Before ths poley was written? 

A. his was written in September, 1941. [268] 

Q. 1941? I beg your pardon. But you had 
been Coughlin’s broker, then, all the time? 

A. No, we had not. Bayly, Martin & Fay—lL 
went to Bayly, Martin & Fay in October, 1940, and 
Spengler & Johnstone affiliated itself with us as of 
October Ist, 1940. Spengler & Johnstone had been 
carrying coverages, or handling insurance, for the 
account of California Motor Transport Company as 
far back as I know, as far as 1930. 

Q. You had been with Spengler & Johnstone 
yourself in previous years? 

A. Iwas with them from 1930 to 1935. 

Q. On that policy from 1941 to 1942, does Bayly, 
Martin & Fay show as broker? 

A. Yes, they do. 

Q. Now I hand you what purports to be a file 
for the next insured year, and ask you if, prior to 
September Ist, 1942, you were acting as broker for 
Mr. Coughlin’s companies? 

A. Prior to September Ist, 1942? 


Q. Yes. A. Yes. 
Q. Did you negotiate an imsurance contract 
starting September Ist, 1942? A. Yes. 


Q. Wasa policy issued for the year 1942 to 1943 
by the Fidelity & Casualty Company? [269] 

Ae BGS: 

Q. Was there any change in rate? 
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A. No, there wasn’t. 

Q. Had there been any negotiations prior to its 
issuance between you and the insurance company ? 

A. Yes, prior to September Ist, 1942, I again 
went over the experience—I went over the experience 
for the first nine months of the year 1941 to 1942, and 
it was satisfactory to the company on the rate, the 
extended rate, and they agreed to renew their con- 
tract along at the same rate. 

Q. And did you, prior to September Ist, 1942, re- 
port that to Ma. Coughlin? A. die 

Q. What did he say? 

A. He agreed to continue with the company at 
the same rate. 

Q. Was the policy issued and given to vou? 

A. Yes, it was. 

Q. What did you do with it? 

A. Delivered it to the California Motor Transport 
Company. 

Q. Ihand youa file that purports to be the Bayly, 
Martin & Fay file for the year 1948-1944, and ask you 
if that is a file taken from the files of that company ? 

A. Yes pat is. 

Q. Prior to September Ist, 1943, did you have any 
conversation with the Fidelity & Casualty Company 
people with regard to [270] renewal? 

me Sees, I did: 

Q. With whom did you have such conversation ? 

A. With J. L. Culpepper. 

Q. What took place at that conversation ? 

A. We reviewed the experience figures that he 
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had, and my recollection as of this year, there were 
some claims that were boosting the experience, but 
they were in the form of reserves, and they agreed 
that the payments were questionable, and I believe 
they agreed to go along at the same rate. 

Q. What do you mean, the payments were ques- 
tionable? 

A. The actual loss payments may be questioned 
and the company sets up reserves for losses, and I 
reviewed the figures, the loss figures, and contended 
that the reserves were excessive; so, n view of the 
experience of the preceding vears, they agreed to go 
along at the same rate. 

Q. Was a policy issued—withdraw that. Did 
you report that conversation to Mr. Coughlin? 

A Mes 

@. Where and how? 

A. I would always go to this office and discuss the 
situation with him. 

Q. Did vou report your conversation with Culpep- 
per in full? A, ‘Nes, I Would: 

Q. Wasa policy issued to Mx. Coughlin’s compa- 
nies, effective [271] September Ist, 1943? 

Q. What date was it issued ? 

A. According to this, on September 3rd, 1948. 

Q. Is there any record in the file as to whether 
there was a binder issued to cover it? 

Mr. Kisner: That was from September Ist, 1942, 
to September 3rd, 1943 2 

A. No, J dont find that We have a reeord of a 


binder. 
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Q. Do you have any independent recollection as 
to whether there was or was not a binder? 

Be No, do not. 

Q. During the month of September, 1943, and 
before the issuance of the policy, were there any 
negotiations between you and F. & C. with regard to 
the rate? 

A. What was the question again? 

Q. During the month of September, 1943, and 
after the policy was issiied, was there any negotiation 
between you and I’. & C. with regard to the rate? 

A. After September, 1943 ? 

Q. During September, 1943, and after the issu- 
ance of the policy. Well. in the interest of saving 
time, 1f M1. Eisner won’t object, was there any change 
negotiated in the way of handling the excess pre- 
mium ? 

A. At one point, yes. The Fidelity & Casualty 
Company came to us and said that they would hke 
the rate of excess combined [272] with the primary 
for the same cost that we were paying the undei- 
writers at Lloyd’s, in the interest of having a 
ereater premium income to them, which [ thought 
was a sound idea, and so reported to Mia. Coughlin 
and recommended we combine the cover with Hidel- 
ity & Casualty Company, in the interest of giving 
them a greater premium as against the loss ratio. 
T can cheek this, but it was amended as of October 
Ist, 1943, where the full limit of one hundred and 
three hundred thousand went and were placed with 
the Fidelity & Casualty Company. 
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Q. I hand you what purports to be a file from 
vour office for the combined years 1944-45 and 
1945-46, and ask vou if that is a file taken from 
the files of Bayly, Martin & Fay? 

Ay Mies atais. 

Q@. Prior to September Ist, 1944, were there 
any negotiations or discussions between either vou 
and F. & C. or between you and the California 
Motor Transport Company regarding rate or elaim 


analysis? A. Prior to September, 19442? 

Q. I suggest, for your recollection, a letter of 
August 10th. A. 1944? 

@) To Calitorma Motor Transport. 

A. Wait a minute. August 10th, 194+? 

@. Yes. 

A. That would be in the previous file, wouldn‘t 
it? 


Q. Oh, 1 beg vour pardon. [273] 

A. I don't seem to find any letter of August 10, 
1944. 

Q. All right. Do von have any independent 
recollection of any conversations prior to September 
Ist, 1944? 

A. Yes; Culpepper came to my office with an 
experience sheet showing the figures, loss figures, on 
the previous policy and the existing policy. 

Q. I beheve if yon will look at that previous 
file, Mr. Cantlen, that you had previously, you will 
find those letters. Anyway, go ahead with the con- 
versation with Culpepper. 

A Well, the tisk “45 ‘Mining wataverably. 
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Again we reviewed the cases for this renewal period, 
and my recollection, I think there was some cor- 
respondence in connection with it where he agreed 
to go along and renew at the same rate, pending 
adjustnent of rate on the basis of the ultimate 
loss settlement figures of these outstanding cases. 

Q. Were there any cases you remember in par- 
ticular ? 

A, There was a case in Los Angeles, the Brazil 
case—I think the name of the claimant was Brazil 
—and they had a considerable amount of money set 
up in reserve for that case. It was a question of 
habihty. And I took the position that there was 
no liability on the part of the assured and the re- 
serves were excessive, and ultimately the ultimate 
payment would be lower than was retained in the 
reserves. 

Q@. Did you have any conversation with Mr. 
Coughlin as a result of this? [274] 

A. I did. We keep him advised of his loss ex- 
perience at all times and of our negotiations with 
the insurance company. 

Q. Wasa policy issued for the year 1943-44? 

A. Yes. 

Q. What was that policy number? Here is the 
file. A. SPL-882. 

Q. And 1944-45, was there a policy issued as the 
result of these negotiations ? 

A. Yes, there was. 

Q. What is the date of that policy? 

‘A. The effective date? 
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®. Yes: A. September Ist, 1944. 
@. When was it issued ? 
A. On August 18, 19-44. 
Q. Can I refer you to your file, a letter dated 


August 24, 1944? A. This is 1946—1945. 
Q. August 24? A. Yes. 


Q. De you find in your file a earben of the 
letter? A. Yes, 

Q. Mav I have it, please? You identify this as 
a carbon copy of a letter that was in vour file? 

Ao Mes. q 25] 

Q. Letter addressed to—it is identified by the 
witness. 

Me St. Clan: Wie offemit, Your Henor. 

Mi. Eisner: To whom was it written? 

Mr. St. Clair: Dated August 24, 1944, addressed 
to the California Motor Transport. We offer the 


letter, as identified by the witness 
Mr. Murman: Mav I see it? 
Mr. St. Clair: Oh, i beg vour pardon. 


(Handing document to Ma. Murman.) 
The Clerk: That will be Third Party Detend- 
es Tesdiaiaitely)), 
(A Document Was Marked **Third Patty 
Defendants’ Kxhibit DD.**) 
Mr. St. Clair: ‘‘August 24, 1944, California Mo- 
tore Lid. to J. G@. Conehiin.” 
(Reading Third Party Defendants, Exhibit 
1)1).) 
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Q. (By Mr. St. Clair): Now, subsequent to that, 
did you have any negotiations or correspondence 
with the F. & C. coneerning a follow-up on the 
claims, Mr. Cantlen, that were mentioned in the 
letter of August 24th? 

A. Yes. On August 10, 1944, I wrote a letter to 
the California Motor Transport Company. 

Q. This is the August 10th letter that we re- 
ferred to before that vou were not able to find in 
the file? A. Yes. 

©. Subsequent to August 24th, were there any 
letters exchanged between you and the Fidelity & 
Casualty Company in regard to [276] these claims, 
or did you have any conversation, if there were no 
letters ? 

A. Well, I wrote a letter on October 12th, 1944, 
to the Fidelity & Casualty Company, as indicated 
here. 

Q. And you identify this as a carbon of a letter 
addressed by vou to Fidelity & Casualty Company ? 

A. Yes. 

Q. I show you what purports to be a carbon of 
a letter of December 8, and ask you if that is taken 
from your files and is a carbon of a letter you 
pyrote to the Iidelity & Casualty Compaiy ’? 

Yes, 

Mr. St. Clair: The offer is identified by the 
vitness, the letter of October 12th, is offered as 
Miird Party Petcndants exhibit next in order. 

CA Document Was Marked “‘Phird Party 


Defendants’ Exhibit EB."* in evidence.) 


eo 


r 
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Mv. St. Clair: We offer the letter of December 
Sth, as identified by the witness, as our exhibit next 
in order. 

(A Document Was Marked ‘‘Third Party 
Defendants’ Exhibit FF,’’ in Evidence.) 

Mr. St. Clair: The letter of October 12th, 1944, 
to Fidelity & Casualty Company, attention Mr. Cul- 
pepper 

(Reading Third Party Defendants’ exhibit 
EE.) 


Letter of December 8th, as identified by the 
witness, [277] addressed to Fidelity & Casualty 
Company, regarding the same company and policy, 
under date of October 17 


(Reading Third Party Defendants’ Exhibit 
Ly 


Q. (By Mr. St. Clair): Now, with regard to 
1945-46 policy, Mr. Cantlen, will vou refer to your 
file, a letter of July 24th, to Calfornia Motor 
Transport Company ? A. July 24th? 

Q@. 1945. 

A. 1945? July 24, 1945, to the California Motor 
Transport ? 

@. Do you find such a letter? AD BYES 


Q. Do you find a ¢arbon in your file, and you 
identify that as a earbon of a letter you wrote to 
California Motor Transport Company ? 

KX. Yes. 
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Q. There is a pencilled notation on the bottom 
of that letter. Is that in your handwriting ? 

A. No, it is not. 

Mr. St. Clair: May I ask that the letter identi- 
fied by the witness be admitted in evidence as our 
exhibit next in order. 


(A Document Was Marked ‘Third Party 
Defendants’ Exhibit GG,’’ in Evidence.) 


Mi. St. Clair: That letter reads as follows: 
(Reading Third Party Defendants’ Exhibit 
GG.) 
Q. (By Mr. St. Clair): About that same time, 
Aly. Cantlen [278 ] 
The Court: My. St. Clair, it is twelve o’clock. 
J think we better take an adjournment until two 


o’clock now. 


(Thereupon, this cause was adjourned to the 
hour of 2:00 o’clock p.m.) [279] 


Afternoon Session, Tuesday, October 11, 1949 


HENRY R. CANTLEN 
resumed. 
Direct Examination 
(Continued) 
By Mo. St. Clair: 
Q. Mr. Cantlen. I show vou Exhibit DD. which 
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is a letter of August 24, and ask you if preceding 
that letter there were two letters in the file which 
are the two you were unable to find this moming? 

Ave Yes 

Q. You have now located those two letters? 

A. Yes. 

Mr. St. Clair: JI have a series of letters, Your 
Honor. I have hoped we ean stipulate them in. 
Is it satisfactory to counsel to put these letters 
in by stipulation ? 

My. Eisner: It is with me. 

Mr. Murman: I have no objection. 

Mr. St. Clair: We offer them without further 
identification. I myself took them from the Bayly, 
Martin & Fay files. Letter dated August 10, 1944. 


(A Document Was Marked ‘Third Party 
Defendants’ Exhibit HH,’ in Evidence. ) 


Mr. St. Clair: I offer in evidence a letter dated 
August 25, 1944. 


(A Doeument Was Marked ‘‘Third Party 
Defendants’ Exlibit IT,’ in Evidence.) [280] 
Mr. St. Clair: I ofter, progressively, separate 
exhibits next in order, letter of August 2nd, 1945. 
(Document Was Marked ‘‘Third Party De- 
fendants’ ixbibited.y,” in Evicletice. ) 
Mr. St. Clair: August 8, 1945. 


(Document Was Marked ‘Third Party De- 
fendants’ Exhibit KIk,’* in Evidenee.) 
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Mr. St. Clair: August 23rd, 1945. 


(Document Was Marked ‘‘Third Party De- 
fendants’ Exhibit LL,’’ in Evidence. ) 


Mr. St. Clair: August 24, 1945. 


(Document Was Marked ‘‘Third Party De- 
fendants’ Exhibit MM,’’ in Evidence.) 


My. St. Clair: Letter of August 10, Exhibit HH, 
dated October—dated August 10, 1945, addressed 
to California Motor Transport Company, Mr. J. C. 
Coughlin. 

The Court: That is 1944? 

Mr. St. Clair: 1944, Your Honor; thank you. 
(Reading Third Party Defendants’ Exhibit HH.) 

The letter of August 23rd, 1944, Exhibit IT, is 
also addressed to the California Motor Transport 
Company, from Bayly, Martin & Fay, and reads: 
(Reading Third Party Defendants’ Exhibit IT.) 

Q. (By Mx. St. Clair): Subsequent to that 
letter of August 24th, Mr. Cantlen, 1944, there was 
a policy issued for the vear [281] 1944-45, is that 
correct ? A. Yes. 

Mr. St. Clair: The letter of August 24, 1944, is 

the one that is keyed to those last two exhibits, 
Your Honor. 

The Court: That is Exhibit DD? 

Mr. St. Clair: That is right. The August 2nd, 
1945, letter, Exhibit JJ, on the letterhead of Fidelity 
& Casualty Company of New York, F. L. Anderson, 
Resident Manager, to Bayly, Martin & Fav, reads: 
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(Reading Third Party Defendants’ Exhibit JJ.) 


Mr. St. Clair: Exhibit KK, August 8, 1945, a 
letter to the Fidelity & Casualty Company from 
Bayly, Martin & Fay: (Reading Third Party De- 
fendants’ Exhibit KK.) 

Mi. St. Clawr: The letter of AugustB3rd, 1985: 
(Reading Third Party Defendants’ Exhibit LIL.) 

Mr. St. Clair: Carbon of a letter of August 24, 
1945, to Fidelity & Casualty Company, Exhibit MM: 
(Reading Third Party Defendants’ Exhibit MM.) 

@ (bv Wi. St. Glair): Subsequent to Mhiese 
letters, those last letters, Mr. Cantlen, in August, 
1945, was a policy issued for 1945-46? A. Wes. 

Q. Do you have any independent recollection, 
outside of those letters, of any negotiations con- 
cerning the rate in that year? 

A. J don’t recall any, offhand. [282] 

Q. Now, prior to September Ist, 1946, there is 
in evidence a letter, Exhibit AA, dated July 22nd, 
1946, to Fidelity & Casualty Company, from you. 
T hand you that letter, to refresh your memory, 
and ask vou if you recall a conversation with a 
representative of the Fidelity & Casualty Company 
concerning this 1946-47 policy along about the date 
of that letter? A. Well 

‘The Coutt: What as that letter? A. @ze. 

Mr. St. Clair: July 22nd, 1946, Your Honor. 
This is the start of the 1946-47 period now. 

A. Well, looking forward to the renewal date 
of September Ist, 1946, 1 was interested in having 


the claim figures in connection with the pohey, 


| 
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and we hadn’t been given the periodic claim reports, 
so I talked with Anderson 
Q. Mr. Anderson of Fidelity & Casualty? 
A. Myr. Anderson of Fidelity & Casualty—that 
it was necessary that we be furnished these reports 
so that we and the assured would be familiar with 


the claim experience. 

Q. Then, subsequent to that letter, did you have 
—I believe you testified you had a conversation 
with Mr. O’Mallev of Fidelity & Casualty Company 
concerning the California Motor Transport, and 
J hand you Exhibit BB, the letter of July 31st, 1946. 

A. Well, subsequent to this of July 22nd, I re- 
ceived a [283] telephone call from Mr. O’Malley 
that he would lke to talk to me concerning the 
renewal of the California Transport Line. I went 
to his office, and I think he called Mr. Mettalia 
into that meeting, and he started talking about 
renewal and what they would have to do, or indi- 
cated they would have to have more premium, and 
so forth, so I reviewed the whole history of the 
line with them, going back to 1941 when we started 
dealing with Culpepper, and that the line would 
be renewed from year to year based upon the 
experience of it. At that meeting I told them that 
before we could talk about negotiating for renewal 
J would want the experience brought up to date 
on all of the policies back to the inception of— 
back to September Ist, 1941, the date that the line 


was written with the Fidelity & Casualty. So, as 
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a result of that conversation, I received this com- 
munication. 

Q. That is the letter of July 31st, is that correct? 

A. Thatis correct. 

Q. Thereafter, m Exhibit CC, of August 5th, 
1946, you received further information, is that 
correct ? 

A. Yes. As of August Sth, I wrote them that 
we wanted the experience brought up to September 
Ist, or, rather, that is, right up to date as of August 
doth. This experience furmshed brought it up to 
April ist. 

Q. Subsequent to the letter of August 5th, which 
is Cross-defendant’s Exhibit CC, did vou have a 
eonference with M1. [284] O’Mallev and Mr. Met- 
talia? n. Wes, did. 

Q. Do you have in your file a memo of that 
made at the time of that conference? 

A. I believe I have. 

@. Can you place the date of that conference? 

A. Yes; it must have been on August 15th. 

Q. And where was it? 

A. in Mr, O'Mallers offiee a the Tider & 
Casualty Company. 

Q. Was'Mir. Mettaliathero? Re Vos: 

Q. Did you have with vou any of these letters 
that have been gone into evidence? 

A. Yes, I had this letter of July 31st with me, 
and we reviewed the outstanding cases, and one 
ease in particular was a case known as the Perallto 
case, on which they had outstanding reserves of 
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some $15,000, so I called for the file on it and the 
claims man handling the case came in and we re- 
viewed the file, and the claims man felt that there 
would be no lability, and as a result of that we 
waded into the experience for $1,000, figuring there 
would be no lability there and just would be ex- 
pense, so that brought the loss ratio down to approx- 
imately 122 per cent, and at that meeting they 
indicated—the Fidelity & Casualty indicated that 
in view of the carrier increase of 30 per cent that 
had taken place over all automobile insurance [285] 
as of January Ist, 1946, and the unfavorable ex- 
perience that had been seen in the vear 1945 to 
1946, that they would want approximately a 75 
per cent increase in premium, increase over the 
rate of the former policy, together with writing it, 
to be used as a standard premium, and that they 
would only be interested in writing it on a retro- 
spective basis. 

Q@. At that time, did they give you or did you 
use, mention, any particular rates, that is, in addi- 
tion, to the 75 per cent increase? 

A. Yes, we worked these figtires out and used that 
percentage increase. It brought the standard rate 
to 2.14. So, from that, and working out the mini- 
mum and the maximum, they finally arrived at ant 
said that they would be—they would consider renew- 
ing on the basis of a 2 per cent standard for the 
retrospective and—2 per cent standard for the 
primary on a retrospective basis, with a one per 
cent minimum and 3 per cent maximum. 
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Q. Are those the figures that are mdicated on 
the memo that vou have in front of vou that vou 
made at the time? A. Yes. 

Q. All right, now, subsequent to that time, you 
have testified that you, on August 27th, had a con- 
ference with Mr. Coughlin, at which time I believe 
you testified you took the binder to Mr. Coughlin’s 
office? “. Yes. [286] 

Q. At that time, where was the—it was in Mr. 
Coughlin’s office. Was My. Davis there? 

A. At the start of the meeting, no; he wasnT. 
I think he came into the meeting later on. 

Q. Prior to gomg into this meeting, had you 
taken these figures from the insurance company 
and made a memorandum of vour own? 

A. Yes: Pmor to going mto Mr. Coughlin’s 
office, in order to explain the function of the retro- 
spective plan and to give him the indicated cost 
under that plan, I took the receipts for the past 
year, that is, from September until May, which had 
been reported to us at that time, and projected 
them, together with the approximate annual gross 
revenue, and [I have—I did ths in my office, took 
these from my files before going to Mr. Coughhn’s 
office. 

Q. Did you have that memorandum with you in 
Mr. Coughlin’s office? A =Fes 

Q. What other memorandum or letters did von 
have? 

A. I probably had the claims reports and IT had 
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the figures that we worked up at the Fidelity & 
Casualty Company office. 

Q. You had your memorandum of August 15th 
with you? A. Yes. 

Q. And the letter of July 31st, or did you include 
that? A. What letter is that? July 31st? [287] 

Q. That was their answer, this letter, Exhibit BB. 

A. Yes. 

The Court: <A letter in answer to Exhibit AA. 

Q. (By Mr. St. Clair): Now, at this conference 
with Mr. Coughlin on August 27th, Mr. Cantlen, 
at which time possibly Mr. Davis was there part 
of the time, what was said and done? 

A. I explained to Mr. Coughlin the workings 
of the restrospective plan, and doing it, I had to 
make notes in order to illustrate to him the actual 
cost as it would work out, as the program would 
work, to him, showing him what his deposit of 
standard premium was going to be with the rate 
of 2 per cent times the projected annual gross re- 
ceipts; what it would be with the minimum appli- 
cation, and what it would be with the maximum 
appheation, showing him the various spreads for 
losses, and explained exactly what his cost would 
be or could be under this retrospective program. 

Q. Do you have in your files any memorandum 
made of that conversation ? 

A. Well, I have the pencilled memorandum that 
I made, explaining the functions and workings of 
the plan to him. 

Q. Was this memorandum made in the presence 
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of Mr. Coughlin? A. Yes, it was. 

Q. The document which I have just handed 
you, and which I have just shown to counsel, Mr. 
Cantlen, is a piece of yellow pad paper with pen- 
cilled notations on it. Are those notations [288] the 
ones you refer to that were made in the presence 
of Mr. Coughlin? 

A. Yes. This was a method of application of 
the plan. 

Q. Of the retrospective plan? 

A. Thats aight. 

My. St. Clair: We offer the memorandum, as 
identified by the witness. 

Mr. Murman: ‘To which I object on the ground 
it is purely speculative, assumes facts not in evi- 
dence, not binding on the plaintiff. 

The Court: Well, I will admit it. 

Mr. St. Clair: You may object, but 1 am talking 
about a retrospective plan. 

Q. Is that where you took a so-called standard 
rate like 2 per cent, and agreed if the loss ratio at 
the end of the year is lower than expected it will 
reduce, the premium will be reduced to one per cent, 
and if higher it will be increased to 2 per cent? 

A. That is might. Use what vou call @ Dasie 
factor, and take losses and combine your losses 
with the factor, produce your basic, which is your 
retrospective plan, bring out the mimimum, or cer- 
tain minimum and maximum. 

Mr. St. Clair: I will not attempt to read this, 


Ne) 
Or 
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Your Honor. It is simply the figures described 
by the witness. 

@. Further at this conference of August 27th, 
I believe you testified you left the binder with Myr. 
Coughlin? [289] A. Yes. 


(The Document Was Marked ‘‘Third Party 
Defendants’ Exhibit NN,’’ in Evidence.) 


Q. (By Mr. St. Clair): I believe vou testified 
—well, go on; tell us what happened at that con- 
ference, in regard to what Mr. Coughlin said and 
his instructions to vou. 

A. At that meeting, Mr. Coughlin was still not 
desirous o: entering into a retrospective arrange- 
ment. He asked me to continue my efforts to get 
a guaranteed cost plan, either from the Fidelity 
Company or to see what I could do with the Fidelity 
Company, or other markets, on a guaranteed cost 
basis. 

Q. And, pursuant to those instructions, did you 
attempt to find another market for the risk? 

m Yes,t did. 

Q. Can you tell what other companies you 
solicited ? 

A. Yes. I attempted to interest the Pacific In- 
demnity Company. 

My. Murman: I think it is incompetent, irrele- 
vant and immaterial what other companies he may 
have sought to interest here. 

Mr. St. Clair: This is an agent acting under 
instructions from the principal. I think we are 
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entitled to show he carried out the instructions of 
the principal in an attempt to find another market 
and couldn’t find one. 

The Court: I don’t see it is particularly material 
to the case, myself, each company he solicited. I 
will allow the [290] question just in a general way, 
that he solicited. He has already said that, a couple 
of times, he solicited various other companies and 
couldn't get them to take the risk, 1s my under- 
standing of the testimony heretofore. 

A. That is corfect. 

®. (By M® St. Clair): Wou were neoteable 0 
find another company that would take the risk? 

A. That would take the risk at a more attractive 
basis than the Fidehty & Casnalty Company were 
offering. 

Q. Do you know how many companies vou so- 
licited, in number, not naming them? 

A. Five or six. 

Q. You have testified that subsequent to that, 
and about September 23rd, you had another con- 
ference with Mettaha and, | believe, O’Mallev. That 
was the conference at which they insisted upon the 
retrospective basis, is that correct ? A. Ws 

Q. Subsequent to that, as IT understand it. vou 
testified that vou took, sometime around the end 
of September or first of October, vou went to My. 
Coughlin’s office with the retrospective arrange- 
ment ? A. Ve. 

(). | hand you the retrospective agreement, De- 
fendants’ Exhibit C. At this conference at the end 


us. Lhe Fidelity and Casualty Co. 327 


(Testimony of Henry R. Cantlen.) 

of September or first of October, did you discuss 
that retrospective arrangement with [291] Cough- 
lin? Am Yes. 

Q. Did you go over it with him page by page or 
in any other way? 

A. IJ went over there and I went over the factors 
that were established. 

Q. What do vou mean by the ‘‘factors’’? 

A. In other words, in here, basically, they state 
that the premium, the retrospective premium, is to 
be so much, certain percentage of the standard 
premium. Conventional factor of loss is established ; 
then this goes on, using the computation. Total 
retrospective premium would be computed, or the 
losses are adjusted from time to time, and, in 
other words, under the retrospective plan it goes 
on until all losses are finally disposed of under 
the contract. 

@. In these explanations, were you using these 
figures vou have heretofore testified to of one per 
cent, 2 per cent, and 3 per cent? Ne Ves: 

Q. I believe you have testified that Mr. Coughlin 
still stated he wanted a guaranteed plan, is that 
correct ? 

A. Yes. He asked me to leave this with him, that 
he wanted to look it over and possibly he would 
want his attorney to look it over, but he was still 
of the opinion and felt and left the feeling with 
me that he wanted a guaranteed cost program. [292] 

Q. Then you left the retrospective agreement 
with hin? 
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A. And I told him that we would make efforts 
to attempt to secure a guaranteed cost program. 

Q. And you did continue such efforts? 

A. Yes. 

Q. Were you able to get one? A. No. 

Q. IJ refer you to your file and a letter of Octo- 
ber 29, 1946. Do you have a letter to the F. & C. 
in vour file of that date? 

A. Yes. That was to us. 

Mr. St. Clair: I offer in evidence a Ictter, as 
identified by the witness, dated October 29, 1946, 
addressed to the Bayly, Martin & Fay, from the 
Fidelity & Casualty Company of New York. 


(A Document Was Marked **Third Party 
Defendants’ Exhibit OO,”* in Evidence. ) 


Mr. St. Clair: This letter, Exlibit OO, dated 
October 29th, on the letterhead of the Fidelity & 
Casualty Company of New York: (Reading Third 
Party Defendants’ Exhibit OO.) 

Q. Using that exhibit, Mr. Cantlen, did you 
solicit information on that point from the assured ? 

A. Yes. Yes, | contacted Mr. Davis by telephone 
and called this to his attention, and he advised me 
that the only filing with the 1CC was on Cahfornia 
Motor Transport Company, Ltd., Docket 15506. 

(). But the letter itself was not sent te Cough- 
lin ¥ 293] A. “Bko; 

Q. You have in your file a series of letters 
around November, 1946, having to do with the 
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American Manganese Company. Do you have those 
before you? A. Yes. 

Q. That consists of a letter dated October 23rd 
from the American Manganese Steel Division to 
California Motor Transport Company, Ltd.; letter 
of November 5, from California Motor Transport 
Company, Ltd., to Spengler & Johnstone, Inc., at- 
tention Mr. Henry Cantlen; and letter dated No- 
vember 18, to American Manganese Steel Division, 
carbon copy, from California Motor Transport Com- 
pany, Ltd. Those are the three letters to which 
you refer as the Manganese? While they are look- 
ing at that, Ma. Cantlen, I show you Defendants’ 
Exhibits D, EK, F and G, which were marked for 
identification, which consist of checks of Bayly, 
Martin & Fay, and in each case two forms attached 
to the check. Will you identify those, in each case, 
as coming from your files, and as being from the 
files of Bayly, Martin & Fay? 

A. Yes. This is a copy of the statement form 
that would accompany the check to the insurance 


company, and these are 
Q. ‘‘These’’? That first one 
A. Form 3470, standard form. These two are 


what we call 

Q. That is, the two unnumbered? 

A. We have invoice numbers on them. They are 
our own office [294] records. 

Mh. Mouaman: Js that part of the exhibit for 
identification ? 

Nit ot. Clair: Yes, 
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Q. Is that number on all four exhibits, My. 
Cantlen ? ty. Yes 

Q. You identify them all as such? 

A. Yes. This is a copy of our Accounts Payable. 

Mr. St. Clair: Mr. Etsnersdidn’t see fittovofier 
these, Your Honor, so I will offer them. If they 
may keep that same number, then we won't be 
confused. 

Lhe Qlerk: Defendants’ Exhibits D, E, Py) G; 
heretofore marked for identification, are admitted 
in evidence. 


(Documents Marked ‘Defendants’ Exhibits 
D, KE, F, and G’’ Were Offered and Received 
in Evidenee. ) 


Mr. St. Clair: We offer the three letters, as 
identified by the witness, as one exhibit, Third Party 
Defendants’ Exhibit next in order. 


(Documents Were Marked ‘‘Third Party De- 
fendants’ Exhibit PP,’’ in Evidence. ) 


Mr. St. Clair: The letter of October 25rd, 1946, 
is on the letterhead of Amenecan Manganese Steel 
Division, to California Motor Transport Company, 
Lid.: (Reading. ) 

The letter of November 5th, 1946, is on the letter- 
head of California Motor Transport Company, Ltd., 
to Spengler & Johnstone, Inc.: (Reading.) [295] 

The letter of November 18, 1946, to American 
Manganese Steel Division, with a carbon copy to 
California Motor Transport Company, Ltd., reads: 
(Reading. ) 
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The Court: That is signed by 
Mr. St. Clair: Mr. Mettalia—no, Mr. Cantlen; 

and copy sent to California Motor Transport. It 

states in there the policy expires September Ist, 

1947, in that letter dated October 18, 1946. 

Q. Now, after vou had left the retrospective 
agreement with Mr. Coughlin, you continued to try 
to find a market? On or about November 13th, were 
you solicited by the Fidelity & Casualty Company 
concerning the retrospective agreement ? 

A. Yes, they wrote this letter. 

Q. You received this letter which you now hand 
me ? Ae Yes. 

The Court: What is the date of that letter? 

Mr. St. Clair: November 13, 1946. We offer in 
evidence the letter identified by the witness as next 
in order. 


(A Document Was Marked ‘‘Third Party 
Defendants’ Exhibit QQ,’’ in Evidence. ) 


Mr. St. Clair: This letter is on the letterhead 
of Fidelity & Casualty Company of New York, ad- 
dressed to Bayly, Martin & Fay, 114 Sansome Street, 
re California Motor Transport Policy No. SPL- 
20968. (Reading. ) 

Q. On or about the date of this letter, Mr. Cant- 
len, did you [296] have any telephone or other 
conference with Mr. Mettalia concerning this retio- 


spective agreement? 
_ A. No, I don’t recall any conversation with Mr. 
Mettaha. 

Q. When you received this letter 
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The Court: Who is that Exhibit QQ to? From 
the plaintiff to Bayly, Martin & Fay? 

Mr. St. Clair: Yes, sir. 

Q. When vou received this letter on November 
13 did vou discuss it with Mr. Coughlin? 

A. Yes. I attempted to get in touch with Mn. 
Coughlin, and my best recollection, he wasn’t avail- 
able, or I called him and he said he would get in 
touch with me in a few days, but we were not able 
to get together. Whether he couldn’t see me at that 
particular time, or Ke was out of down, or not amal- 
able, I don’t exactly recall. 

Q. Then did you receive, on or about December 
11th, from the F. & C., a letter? A, Yes 

Q. Is that the letter which you now hand me? 

A. Yes. 

Mr. St. Clair: We ask that letter dated Decem- 
ber 11, 1946, as identified by the witness, be ad- 
mitted in evidence as next in order. 


(The Document Was Marked ‘Third Party 
Defendants’ Exhibit RR,’’ in Evidence.) [297] 


Mr. St. Clair: This letter, Your Honor, reads 
as follows: (Reading. ) 

Q. Mr. Cantlen, upon receipt of that letter of 
December 11th, what did you do, if anything? 

A. 1} contacted Mr. Coughlin. My recollection, 
it was by telephone. And he told me definitely that 
he would not enter ito the retrospective plan, so 
then I conveyed the information to the Fidelity & 
Casualty Company. 

Q. ‘To whom there, do you know? 
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A. Mrz. Anderson, by telephone. 

Q. Subsequent to that time, did you have any 
—withdraw that. Subsequent to that letter, did you 
make anv continued effort to find a market? 

A. Yes. There was a thirty-day notice, so we 
still had time to work on the program, and I con- 
tinued my efforts in the local market, and also I 
engaged facilities of oux Los Angeles office to see 
if they couldn’t endeavor to secure a market. 

@. Did you advise My. Coughlin of that? 

A. Yes; I told him I was continuing to attempt 
to get a market on the guaranteed cost basis on a 
rate that we felt was commensurate for the risk. 

Q. During this period between the time of the 
notice of cancellation and the actual cancellation 
of the policy, do you recall any conference in Mr. 
Coughlin’s office, where a gentleman bv the name 
of Simpson was present—some such name? [298] 

iN GES 

The Court: You mean before or after the can- 
cellation ? 

Mr. St. Clair: After the notice of cancellation 
and before the cancellation. 

Q. Sometime during that month? A. Yes. 

@. Can you place the time of that? 

A. Well, it was previous to January 17th. Mr. 
Coughlin told me he was considering and entertain- 
ing the idea of going into the Transport Insurance 
Exchange. 

Q. That is a reciprocal company ? 

A. Yes. We had considerable talk about it. 
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Q. That is, you and Mr. Coughlin? A. Yes. 

Q. When and where? 

A. In his office. All this was prior to the meet- 
ing, after the cancellation had been served and 
prior to the meeting with M1. Simpson, and we 
were interested in assisting Mr. Coughlin. He was 
our chent, and we were duty-bound to help him 
wherever we could. So he thought it would be 
advisable—— 

Q. He said this to you? 

A. Yes. He said he would arrange to have Simp- 
son come in, and the three of us would have a 
meeting. 

Q. Who is Simpson? 

A. Mr. Simpson is the General Manager for this 
Transport [299] Insurance Exchange, which Mr. 
Coughlin was contemplating going into. We held a 
conference and 

Q. This is the one at sometime prior to Janu- 


Fl vial AT 
A. Yes. 
questions. 
Q. Who was there? 
A. Mr. Coughlin and myself and Mr. Simpson. 


and I asked Mr. Simpson some 


@. Anyone else? 

A. Not to my recollection. And there was some 
questions that [ wanted to ask Mr. Simpson and 
get an explanation, and I made some recommenda- 
tions, and subsequently IT told Mr. Coughlin there 
were certain points 1 wanted to clear in my own 
mind, and I thought it would be advisable for him 
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to have them cleared, so I requested an opinion from 
our attorney on some of these points concerning 
the reciprocal company and the obligations of a 
subscriber, power of attorney, and I forwarded a 
copy of that to Mr. Coughlin under date of January 
18, 1947. 

Q. Did you have any subsequent conversations 
with Mr. Coughlin on this matter, that is, in the 
next few days, before the cancellation? 

A. Yes. On, I would say, the 17th of January, 
or the 16th, I had a further meeting with Mr. Met- 
talia, and I asked him if he thought that if I could 
get a firm order from the assured for a guaranteed 
cost plan at a rate, would he submit it to New York 
for their approval. Mr. Mettala told me he would 
submit it, but he held little, if any, hope that they 
would consider it. [800] I then went to Mr. Cough- 
lin’s office and asked him if he would give me a 
firm order at a rate of 1.75, that I would like to 
submit it on the firm basis to Fidelity & Casualty 
Company, and at that time he told me that he had 
subscribed or entered into the agreement with the 
Transport Insurance Exchange and they were to 
take over the insurance as of the effective date of 
the cancellation of the Fidelity & Casualty Com- 
pany. 

Q. There has been testimony that in April of 
1947 you received a copy of the final audit, but 
that you got it from the Fidelity & Casualty Com- 
pany. Subsequent to receiving that document, 
which is contained in Plaintiff’s Exhibit 13, did 
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you have any conversation with the Fidelity & Cas- 
ualty Company concerning it? A. Yes. 

Q. Where was it and with whom was it? 

A. That was at the Fidelity & Casualty Com- 
pany. My first meeting was with Myr. Mettalia, 
after receiving this final audit statement. 

Q. What was said? 

A. TIT objected to the rate charged in this final 
audit, and contended that the rate of 2 per cent for 
the primary should not apply at the earned premium 
because the rate of 2 per cent was only—was to be 
used in connection with the retrospective agreement, 
or retrospective agreement basis, and [ felt that 
they were not charging a correct premium in apply- 
ing the 2.20 [3801] vate for the over-all coverage. 

Q. What did Mr. Mettalia say? 

A. My. Mettalia didn’t agree. He contended that 
had the company entertained the business on the 
gnaranteed rate basis, that the rate would have at 
least been 2.20. 

Q. By the way, this insurance that was placed 
by Mr. Coughlin through Mr. Simpson, were you 
or your firm brokers on that ? A. No. 

Q. There is evidence that on July 24, 1947, an- 
other statement was issued by the F. & C. on this 
amount that was due. Did vou have any conversa- 
tions with the F. & C. coneerning that? 

=. Yes 

Q. With whom was that? 

A. 1 had a further meeting with Mr. Mettalia, 
and we were—we went over into Mr. Anderson's 
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office to review the whole situation again, and I 
made the same contention, that I did not feel that 
the insurance company was entitled to use a 2.20 
rate basis because that basis was to be used in con- 
nection with the retrospective agreement, and that 
my assured had never agreed to a 2.20 rate on a 
guaranteed basis, and that in view of the retrospec- 
tive agreement not having been signed and entered 
into, that I could not agree with them that they 
were entitled to a 2.20, which would have been the 
standard rate under the retrospective plan. 

Mr. Murman: What is the date of this state- 
ment? [802] 

The Court: That was in July of 1947, practically 
a repetition of what he said. A. That is right. 

Mr. St. Clair: Yes. J am trying not to be repeti- 
tious, Your Honor. 

Q. Then, this letter of August 7th, Exhibit 17, 
which you transmitted personally, and so forth, and 
which you testified was delivered on October 22nd, 
and you testified in some detail as to what was sug- 
vested, and the letter of October 22nd, which was 
Exhibit 18—after you had this letter of October 
22nd, did you use it again, or use it with the insur- 
ance company? 

A. Yes. I had a further meeting with Ma. An- 
derson. I think Mr. Mettalia was there. Mr. Ander- 
son, after that meeting, said he would take the thing 
under consideration and would advise me of his 
findings. 

@. And that letter is already in evidence, saving 
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that they would not change their position ? 

A. Yes. No, here it is here. 

Mr. Murman: I thmk there is a quotation 
from it. 

A. The quotation is incorporated, but there it is. 

Mr. Murman: It is quoted in Plaintiff’s Exhibit 
19, I think, Your Honor. 

Mr. St. Clair: There is no use burdening the 
record with the exhibit, as long as it is quoted. 

Q. Why did you not deliver the letter of August 
7, 1947, Exhibit [803] 17, until October 22nd, 1947? 

A. Well, I was still going back and forth with 
the Fidelity & Casualty Company, and I had really 
hoped to work out a compromise rate at which the 
thing may be compromised, or which I felt might 
be an equitable rate to suggest to my client to pay. 

Q. You testified previously it was vour practice 
to turn clients’ money over to the insurance com- 
pany the next month after you received it. The 
evidence showed you received the premium for 
September, 1946, in November, 1946, but did not 
turn it over to the insurance company until Janu- 
ary, 1947, apparently a lapse of a month from your 
standard practice. Do vou have any explanation 
of that? 

A. Yes. I remember when the young lady 
brought the remittance in, called to my attention 
the remittanee had been received, and I told her to 
hold it up because the transaction had not been 
completed, as far as we were concerned; there was 
no agreement; the assured had not consented or 
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agreed to the retrospective basis on which the com- 
“pany was insisting, and so I felt that it was still 
an unsettled problem, and, to my best recollection, 
I told her just to hold that temporarily. 

Q@. Were you asked on direct examination, when 
someone else called you as a witness, as to why you 
didn’t deliver the policy to Mr. Coughlin when you 
received it in October, 1946? 

A. I didn’t deliver the policies to Mr. Coughlin 
because the policies were issued in conjunction with 
the retrospective [304] agreement, and until and 
unless the retrospective agreement was signed I 
didn’t wish to involve the contracts and put them 
through our books. It was still an unfinished mat- 
ter, as far as our office was concerned. 

Mr. St. Clair: That is all the questions I have 
at this time, Your Honor, from this witness. 

The Court: Maybe the reporter needs a little 
rest. We will recess for five minutes. 


(Thereupon, a short recess was taken.) 
Mr. St. Clair: We have finished with this wit- 
ness, Your Honor. 
Cross-Examination 
By Mr. Eisner: 


Q. The questions I asked before and you ob- 
jected to because they were not proper cross-exami- 
nation of your witness, I may ask now. 

Q. My. Cantlen, did you make any endeavor to 
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collect the deposit premiums called for by Policies 
20950 and 20968 ? 

My. Murman: ‘To which I object, as I have here- 
tofore, that as far as the plaintiff is concerned it 
is all incompetent, irrelevant and immaterial, not 
within the issues of this case. 

The Court: Overruled. 

Be No, I did not. 

Q. (CBy My. Eisner): Did Bayly, Martin & Pay 
receive any bill from Fidelity & Casualty Company 
for this—for these deposit premiums under these 
policies? [305] 

Mr. Murman: Same objection. May my objec- 
tion run to all this line of testimony, Your Honor? 

The Court: Yes. 

A. They may. They usually send a short state- 
ment with the policies, Mr. Eisner. Whether they 
did or not in this instance, I can’t actually remem- 
ber; but if they did, we would ignore them, because 
we do our billing from the policies themselves, not 
from any statement. 

Q. Have you any recollection, Mr. Cantlen, at 
any time, of Fidelity & Catnalty Gimpam: having 
asked or demanded the deposit premiums from 
Bayly, Martin & Pay? A. No, they did not. 

Q. Or made any inquiry of Bayly, Martin & Fay 
whether or not Bayly, Martin & Fay had collected 
the deposit premium from the insured ? 

A. No, they did not. 

Q. Calling your attention to Exhibit DD, that 
is, a letter addressed to California Motor ‘Transport 
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Company on August 24, 1944, with reference to the 
policy that would become effective on September 
Ist, 1944, is that correct? A. That is correct. 

Q. And on August 24, 1944, prior to the time 
of the expiration of the policy then in effect, you 
forwarded to California Motor Transport Company 
the new policy for the succeeding year with your 
letter of August 24, 1944, is that correct? [B06] 

A. I sent the renewal policy with this letter 
of August 24th. 

Q. That is right, vou sent the renewal policy 
with your letter of August 24th, 1944. 

A. Correct. 

Q. In this same letter of August 24th, 1944, in 
which you enclosed the renewal policy, you also 
enclosed your invoice for the deposit premium 
under the policy that would become effective on 
September Ist, 1944, did you not? 

ive Chat is correct. 

Q. And you state in this letter a remittance in 
due course would be appreciated ? 

A. That is right. 

Q. Was this letter, the practice followed in 1944, 
the same practice you had been following in collec- 
tion of deposit premiums in other instances? 

A. Yes, sir. 

The Court: He has testified to that before. 

Mr. Eisner: I think that is all, if Your Honor 
please. 
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Cross-Examination 
By Mr. Murman: 


Q. Mr. Cantlen, you mentioned, in answer to a 
question put to you by Mr. St. Clair, some diseus- 
sion about the Peralta case in a conference on 
August 15, 1944, in Mr. O’Malley’s office. Do you 
remember that remark? A. Wes. 

@. If I remember vour testimony correctly, the 
discussion, [807] there was around $15,000 reserve 
at that time, and it was reduced to $1,000, following 
which there was a figuring of the premium that 
would be considered in connection with renewal, 
and it was then you talked about the retrospective 
agreement 1, 2, and 3 arrangement, is that right? 

A. Well, you are pretty well mixed up. 

Q. Didn’t those things take place at that con- 
ference? 

A. Yes, but you haven’t got it straight. 

Q. VAerehty wouyeliminre: 

The Court: I think the court has it straight. 

A. It ism the record. 

The Court: He called on the claims man and 
they discussed the Peralta case, $15,000, and de- 
cided to reduce that to approxunately $1,000 because 
there wasn’t any lability, and so reducing it, they 
then raised the tentative figure. 

Mr. Murman: And the loss ratio was then fig- 
ured at 185 per cent. 

The Court: Yes. 

©. (BY Mr. Murnwn): Going torward to th 
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time you talked with My. Mettalia in January, 1947, 
regarding guaranteed cost basis 

A. Yes. 

Q. didn’t My. Mettalia at that time tell you 
about the disposition of the Paralta case? 

The Court: When was that? 

Mr. Murman: In January, 1947, Your Honor. 

A. No, I don’t think so. 

Q. (By Mr. Murman): Did he subsequently tell 
you about the disposition of the Peralta case? 

a Yes. 

Q. When did he tell you about that, according 
to your best recollection ? 

A. I don’t know when it was, but it was after 
it was disposed of, whatever that date was, or after 
the trial of it. I don’t recall the date. 

Q. It was durmg this time following the cancel- 
lation of the policy and the discussions concerning 
the final audit and the payment of premiums, and 
so on? 

A. That is true, it was in that interim period 
that that case was disposed of. 

Q. Did he tell you that—— 

The Court: What period is that between? 

Mr. Murman: Following the cancellation of the 
policy, Your Honor, and during the period of final 
audit discussions and the discussions concerning the 


premium rate. 
Q. Isn’t that right, Mr. Cantlen? 
A. Yes, it was after the cancellation took effect 
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and between January 19th and, let’s say, August, 
somewhere in that period. 

Q. Yes. Of 19472 A. That is right. 

Q. Did he tell vou that the defendants had had 
a judgment against [809] them for $71,000 in that 
ease? A. Yes 

@. Did he also tell you that under those condi- 
tions they couldn’t possibly consider a renewal at 
anv less than the rate thev had previously discussed 
with you? 

A. The thing was all} over then. 

Q. But I mean, vou were trying to work out a 
compromise at that time? 

A. Yes, we were trying to work out a compromise 
rate at that time, but I don’t see that that had any 
bearing on the earned premium. 

Q. Going back to the first policy that was issued, 
where you had Lloyd’s on the excess, I believe you 
testified the total premium was 1.21, including the 
excess ? 

A. Destotals,ges: 1.221, wasn’t it? 

Q. 1.21 T have in my notes. 

The Court: I Maawerde2a: : 

SA. Jw itasete2i: 

®. (Be oi Migmiag): Any tay, Mp. Cantlen, | 
when the F. & C. took over both primary and the | 
excess, | think you said it was on the renewal of 
the 1947 contract? 

A. No, it was as of Oetober Ist, I think, 1945, 
and the correct over-all rate was 1.21, but waiving) 
the tax factor on vour London premium, which vou 
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have to add on, and a rate of 1.23 with F. & C. was 
comparable to 1.21, plus vour taxes. [310] 

Q. I see. Actually, it was about the same, with 
the tax? A. Yes, over-all cost. 

Mr. Murman: I have no further questions. 

Mr. Eisner: Nothing further. 

Mr. St. Clair: Nothing on redirect examination, 
Your Honor. 

(Witness excused. ) 
Mr. Eisner: Are you resting, Mr. St. Clair? 
Mr. St. Clair: Yes. [311] 


Note 
[Note: Pages 312-526, covering testimony 


James C. Coughlin given on Oct. 1, 1949, inadver- 
tently omitted from this place is set forth im the 
Supplemental Transcript of Record on pages 399 
to 413. ] 


JAMES C. COUGHLIN 


resumed. 


Cross-Examination 
(Continued ) 


The Court: Mr. Coughlin was on the stand and 


being cross-examined by Mr. Murman. 


Mr. Murman: I think I had completed my cross- 
examination. Mr. St. Clair, 1 believe, has some 


questions. 
By Mr. St. Clair: 


Q. Mr. Coughlin, did I understand that you had 
been President of the defendant since 1930, or 


somewhere in that region? A. Yes. 
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Q@. And are you ah owner? I mean, do you 
own companies or part of them? A. Yes, [da 

Q. Have you been in that position during all 
since 1930? A. I would say ves. 

Q. During that period of time, have you han- 
dled the insurance for these companies which are 
the defendants here? Ng eels 

Q. You testified that the gross receipts, rather, 
gross premiums, were thirty or forty thousand dol- 
lars a year, I beheve? 

4. Thais just approximate. 

Q. Yes. Have these been substantial during 
all these years, [827] these insurance premiums; 
that is, have they been large sums? 

A. JI would say they varied, due to the gross 
receipts, of course. 

Q. You will recall you testified that Mr. Cantlen, 
around August 27th, delivered to you a_ binder, 
copy of wich [ now hand you, Defendants’ Exhibit 
B, your own exhibit. Do vou recall that testimony 
on your part ? 

A. Yes, I do. He handed me this, together with 
a lctten. 

Q. ‘That is corfect. At that times did you teag 
this document which vou now have in vour hand— 
copy of which you now have in your hand? 

A. No, Sin. 

Q. You had been handling insurance for a long 
period of time ? A. Yes, sir. 

Q. Do you know what a binder is? 

A. Well, I do and I don’t, [ suppose. 
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Q. In any event, you did not read that docu- 
ment which you have in your hand? 

A. I did not, but I do know a bindev gives you 
coverage until a policy is issued. 

Mr. St. Clair: I move to strike that answer as 
unresponsive and a conclusion. 

Mr. Murman: You have asked for it. 

The Court: IJ can’t do that, because you asked 
him. 

Mr. St. Clair: All right. [828] 

Q. Mr. Coughlin, did you turn the binder over 
to anyone in your organization ? 

A. Mr. Davis, yes. 

Q. Did Mr. Davis make any kind of report on 
it to you? A. No, siv. 

Q. Just so that I may understand it correctly, 
you proceeded on the understanding that the old 
policy SPL-1457 was continued in existence by this 
binder, is that correct? 

A. That is correct. In fact, I asked, at that 
particular time, when the binder was given me, of 
Mr. Cantlen if there was going to be any additional 
charge for that binder, and he said no, that he has 
an arrangement with F. & C. to carry that under 
the old rate during negotiations. 

Q. Yes, and for how long? 

A. Didn’t mention a period of time. 

Q. And you didn’t ask him? 

A. No, sir. During the negotiations, he men- 
tioned, yes. 

Q. You relied on that? A. I did. 
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Q. You didn’t read that written document? 


A. ANogsrm 
Q. You didn’t personally know it stated on its 
face what it was good for? A. No, sir. 


Q. Do you know now, as you sit there? [329] 

A. No, sir, I do not. 

Q. Would you'takée my word for it, it Save Gixgy 
days, it 1s good for sixty days. 

A. If you say so, ves. 

Q. At the end of sixty days, did vou tastruct Mi. 
Cantlen to make any attempt to extend this binder? 

A. No, sir. When he came up, he stated then he 
was still negotiating with F. & C. 

Q. Do T understand it is necessary m your busi- 
ness for you to have insurance, that is, necessary by 
reason of the rules of the ICC and Publie Utilities 
Comuinission ? A. Wes, 

Q. And also, I assume, without insurance, you 
risk eatastrophe, that is accidents. You were aware 
of that risk, T assume ? 

A. Yes, indeed, but we had no trouble placing tn- 
surance, 

Q. T just want to be sure T understand this. So 
that you didn’t read the binder, didn't know how long 
it extended, and that you took some verbal statement 
from Mr. Cantlen that 1457 was continued indefi- 
nitely ? 

A. Tread it slightly, yes, that accompanied with 
this binder. 

Q. Well, you were satisfied, as a business man, to 
rely on its wording, is that right? 


OEE 
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A. Well, I think so, and also what Mr. Cantlen 
did tell me at the same time. 

Q. Are you familiar with the fact that certain of 
the custoiners [330] or chents, or whatever you call 
them, that you serve, require certificates showing you 
are insured? You are familiar with that fact, are 
you? A. Yes, I am. 

Q. I hand you Third Party Defendants’ Exhibit 
PP, letter November 18, 1946, with reference to the 
American Manganese Steel Division, certificate of 
insurance. You observe that is a letter to the Ameri- 
ean Manganese Steel Division? A. Yes. 

Q. Attached to it is a letter from you. 

The Court: That is Exhibit what? 

Mrest Clair: Hxhibit PP, Your Honor. 

A. Yes. 

Q. Iwill refer you to the letter,a carbon of which 
went to the California Motor Transport Company, 
Ltd., and call vonr attention to the fact that the state- 
ment in there is that your insurance expired Septem- 
ber Ist, 1947. Do you see that statement in the letter ? 

A. Yes, Ido. I didn’t receive this letter. 

Q. Did anyone in your organization ? 

A. Isuppose Mr. Davis did. I didn’t receive it. 

Q. Did Mr. Davis call this letter to your atten- 
tion ? A. Not that I recall. 

Q. Was it your routine in details of insurance, is 
Mr. Davis the man that would do that insurance busi- 
ness? [3831] A. Majority, yes. 

@. Though veu had handled the broad company 
Dolev ? Hee YOR: 
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Q. Mr. Davis didn’t call your attention to this re- 
mark that your insurance ran out September Ist, 
1947? A. Not to my knowledge, no. 

Q. Would you think that would have been within 
his duties to call that to your attention? When TI ask 
you that, I don’t want to trap you. T call your atten- 
tion that this is after the sixty days. 

My. Eisner: J think it is entirely incompetent, ir- 
relevant and immaterial, if the Court please, whether 
or not it would have been within the duties of Mr. 


Davis. It calls for a conelusion of the witness. 

The Court: I don’t think so. I will allow the 
question. 

A. Perhaps he didn’t notice the answer. As I say, 
it is just a matter of routine. They send it to you, you 
send it to the insurance company. 

Q. That is, within your company, it was just a 
matter of routine whether vou had insurance or not? 

A. Oh, no, indeed not. 

Q. Was Mr. Davis acting under your direction 
and control during this period of time? 

A. He does, vere [332] 

Q. You testified, Mr. Coughlin, that sometime 
prior to, T believe, Jniy, 1946, vou disenssed with 
someone named Simpson the matter of the possible 
insurance in the Transport Tnsurance Exchange, 1s 
that correct? Ts that vour testimony ? . 

Ae Thatastightit: 

@. at that timed, Werte vow Tatil: will the: 
method of operation of an inter-insurance exchange! 
suchas the one in question ? 
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A. Somewhat, ves. 

Q. Were you shown the actual type of document 
you were required to sign? Were you shown those in 
July, 1946? A. Wo, sir. 

Q. But you understood how the reciprocal 
worked in general ? 

A. In general. Some of the other carriers, prior 
to our joining up with this particular company, had 
insurance with them, ves. 

Q. You discussed it with vour fellow carrier 
friends ? 

fee cs, and attorneys, that is right. 

Q@. And—it is jumping ahead of myself a little— 
were you familiar with the fact that in this particular 
inter-insurance exchange you were required to sign a 
side agreement, as it were, with regard to how you 
fix the amount of premium? 

A. Well, I knew there was a difference between 
the payment. 

Q. Did you know you had to sign an agreement 
besides the [333] policy in which it was decided how 
the premium would be fixed ? 

A. I believe I signed it, yes. 

Q. But you knew that in July, didn't you, that 
you would have to do that? A. No, I didn’t. 

Q. When did you first learn of that? 

A. After the cancellation in December of 1947, I 
told Mr. Cantlen I was going to put it in the hands 
of the Truck Transport Exchange. 

Q. I show you your own Defendants’ Exhibit 
“C,’’ Mr. Coughlin, which is the retrospective agree- 
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ment, hand that document to you and IT understand 
from your previous testimony that you stated Mr. 
Cantlen came to your office with that document and 


some other papers and 

Mr. Eisner: Just a moment, I don't think there 
were any other papers. 

Mr. St. Clair: Well, I believe he testified there 
were some other papers. If you would like me to, I 
will confront him with his testimony. Well, T take it 
back. 

Q. Were there any other papers in Mv. Cantlen's 
possession at the time he handed you this retrospec- 
tive agreement ? A. Not to my knowledge. 

Q. And what was the conversation with regard 
to that retrospective agreement that von have in your 
possession now ? [334] 

A. Mr. Cantlen went on to explain the workings 
of this retrospective agreement—I never heard of 
those before, never knew what 1t meant—and as he 
was going through it, I said, “ Why, Henry, give me 
the substance of it, what is it costing the company in 
dollars and cents?”’ “Well,”? he said. ‘Jim, it will 
cost vour company $26,000.00 total."’ T said, ‘Is that 
regardless of our loss ratio?” He said, **Yes, the 
company has to have a net $26,000.00, and could cost | 
you a maximum of $80,000.00."" So, T said, ** Henry, 
the cost of the insuranee now is around $30,000.00. 
Por $4,000.00, how could T subject ont company toa 
loss of $50,000.00 more?” T said, “TE can’t aeeept the | 
retrospective poliev.”” He said, ‘All right, Jim, I 
ain still negotiating with the FL & Cc." 
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Q. What in general were your gross receipts at 
that time ? A. Idon’t recall. 

Q. Would you repudiate the suggestion from an- 
other witness that it was around $1,700,000.00 a year ? 

me iMo, sir. 

Q. Would that be approximately right? 

HK. I wouldn’t know. 

Q. Who would know? AL Miaiaras: 

Mr. St. Clair: Is he going on the stand? 

My. Eisner: Yes. [335] 

Oe (ib, Mr. St. Clair): He will be able to tell 
me that fact? A. He should. 

Q. You don’t know what your approximate gross 
revenue was? 

A. Not off-hand. Our gross receipts have been 
varying each vear. 

Q. Ihand you Third Party Defendants’ Exhibit 
“NN,’’ and in order to refresh your memory, in case 
you didn’t hear the testimony, Mr. Cantlen testified 
he had that document with him—made that document 
on your desk at the time he explained, or attempted 
to explain the retrospective agreement to vou. Do 
you have anv independent recollection as to whether 
Mr. Cantlen made any notations in front of vou? 

A. At times when Henry comes up, he would be 
across the desk. I wouldn’t see the figures. Perhaps 
when I asked him, ‘‘ How does this work in dollars 
and cents to the company?’’ Perhaps in his memo- 
randum he may have worked it out, but T didn’t see 
the figures. He may have worked it ont for the pur- 
pose of telling me the minanim and maximum. 
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The Court: What is the number of that Exhibit? 

Mi St Clair: It is xhiii, “ANNE” 

A. J don’t remember seeing the Exhibit itself, no, 
Sit 

®. (By Mi. St. Clair): But you wouldnt say ig 
wasn't made ? 

A. Iwouldn’t say that, but never saw it. 

Q. But did vou know at that time, or do you re- 
eall Mr. Cantlen [336] explaining to vou the maxi- 
mum of $3.00 a hundred ? 

A. No, sir, nothing mentioned as far as dollars 
other than the $26,000.00 and #80,000.00. 

Q. Iam interested in this $80,000.00. Just how do 
vou suppose that was arrived at? 

A. AsTsay, I wouldn’t know. 

@. Would vou care to make a computation as to 
what three percent times vour gross receipts would 
he? ee NOs IT 

Q. You have made no such computation ? 

A. No, sir. Whatever he did, I told him 7 wasn’t 


the retrospective agreement was not satis- 


satisfied 
factory to me, and T made no bones about it. 

@. He showed it to you, didn’t he? He handed 
you Defendants’ Exhibit ‘*C’’? 

A. He had it. T saw it. 

Q. He left it with you, didn’t he? 

A. Yes, right on my desk. | 

Q. <As you say, he attempted to explain to you, orf 
explained to you, how it worked? : 

A. tasked him. He was explaining it, yes, and I] 
asked him, “Mfenry, that is all Greek te me.” T said 
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“Tell me what it costs our company in dollars and 
eents.”’ 

Q. Now, Mi. Coughlin, I call vour attention to the 
first page of that document that was handed you at 
the time, and [837] observe that it refers to a par- 
ticular pohey number SPL 20968. Did you observe 
that at that time? 

A. No, sir, never observed at any time. In fact, 
T never read it all the time it was in my office. 

Q. You never read the agreement? 

me Wo, sir. 

Q. Did you turn this over to anvone in your or- 
ganization ? Ne NO esi 

Q. Did Mr. Davis see this document ? 

A. No, sir. 

Q. So that it never got out of your possession ? 

pee bad is right. 


Q. You never read it? A, Thats retin 
Q. Never noticed it had the new policy number 
20968 on it? A. No, sir. 


Q. You took no interest in it at all? 

eee didn’t want it. Why should I take an imter- 
est in it? 

Q. And you didn’t inquire whether vou were cov- 
ered in the binder? 

A. J know I was told J was covered in the binder 
on August 27th. 

Q@. At my request, your counsel furnished me 
three or four documents—which T have never seen 
until this moment, Your Honor—which purport to 
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be the policy issued by the [838] Transport Ex- 
change. 

Mr. St. Clair: If I may be permitted a second ? 

The Court: Do you want to take a recess, Mr. St. 
Clair? 

Mr. St. Clair: No, [am just looking for one docu- 
ment, Your Honor. It will take me just a moment. 

Q. I hand vou these documents, that vour coun- 
sel just gave me, and ask vou 1f vou are able to tell 
me whether or not these are all the documents that 
were signed by vou or by the Transport exchange ? 
Well, vour counsel now has handed me—obyiously 
those are not all of them. T hand vou another doeu- 
ment entitled, ** Profit Sharing and Premium Deter- 
mination Agreement,’ and ask vou if vou have ever 


seen that document before ? A. Vex 
Q. And was that signed by you on behalf of the 
Defendants here ? A. Mes 


Mr. St. Clair: I ask that this ‘Profit Shating 
and Premium Allowance Agreement,’” with those 
things, those Addendum “1°? and Addendum “2,”" as 
identified by the witness, go in evidence as Third 
Party Defendants” Exhibit next in order. 

Mr. Eisner: We will object, if the Court please, 
that this is incompetent, irrelevant and immaterial 
for this reason, [339] that the only materiality that | 
‘an find and the reason, in the insuranee that was 
placed by the California Motor Transport Company | 
—T asked Mr. Coughlin was he ina position and did 


) 
he have an agreement he Gould place with the Insur-) 
anee Exchange, this insurance at the same rate prior) 
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to the time and at the time that the original insur- 
ance expired. 
Mr. St. Clair: If you are arguing the question be- 
fore you put the question to the witness 
Mr. Eisner: I am not putting a question, T am 


areuing my objection. 

Mr. St. Clair: The reason I am offering it, this 
witness deliberately testified he could get insurance 
at this same rate. I want to show in a reciprocal that 
you ean’t possibly know what the rate is. It 1s im- 
peaching the witness. 

The Court: He testified, as I recall it, that up to 
the time the binder was issued, he could get insurance 
at the same rate, and that at even up to the time of 
the cancellation, he could get insurance at a few cents 
more. 

Mir ot. Clair: That is correct. 

Mr. Eisner: Substantially, ves. The msurance he 
could get at the same rates was at the time the binder 
Was issued, and at the time the original insurance 
expired, and that, in my opinion, is the only period. 

The Court: He went further than that and said at 
the time, Mr. Eisner, the insurance was cancelled, he 
could get [340] it at a few cents more, that he went 
to Simpson and Simpson told him he could get it at 
a few cents more. 

My. St. Clair: That is exactly correct. 

My. Eisner: That is substantially correct. 

My. St. Clair: Is it adinitted in evidence? 

Pe Cour: Yes. 


358 Calif. Motor Transport Co., ete. 


(Testimony of James C. Coughlin.) 
(A document was marked Third Party De- 
fendants’ Exhibit No. “SS” in evidenee.) 


Mr. St. Clair: As a matter of fact, I suspect I 
better enter them all as Exhibit No. **SS.’’ They are 
all part of the same transaction. 

The Clerk: I will mark this ‘‘SS-1"’ then. 

Q. (By Mr. St. Clair): This document, (it 
"aac Wi 
ask you if that is your signature on there, and if vou 
signed that ? A. Itis. 

My. St. Clair: We offer this as Third Party De- 
fendants’ Exhibit ‘‘SS-2.”" 


(Document was marked Third Party Defend- 
ants’ Exhibit ‘‘SS-2”’ in evidenee.) 


Coughlin, is entitled, ‘* Power of Attorney,’ 


Q@. (C3x Ma: St. Clair): IT show vou what jum 
ports to be a document, original of Poliey 28-001, and 
ask vou if that was the policy issued in connection 
with the profit-sharing and premium determination 
agreement and power of attorney ? 

Mr. St. Clair: Do you want to stipulate these in, 
Mv. [341] Eisner? 

Mi. Hisner: Yes, they are identified. They are 
offered as one Exhibit, T take it? 

Mi. st."Clauny Weotier that 

Mr. Murman: They are all “SS.” 

Mr. St. Clair: We offer that as ““SS-3”" and what] 
apparently is some sort of excess, shows a smal] pre- | 
nit, as ““S8-4."" 

The Court: Reeeived. 


(Documents were marked Third Party De- 
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fendants’ Exhibits ‘‘SS-3” and ‘‘SS-4’’ in evi- 
dence.) 

Q. (By Mr. St. Clair): Are you familiar with 
those documents? Do you know how the premium is 
determined under it? 

A. Well, to a certain extent, that the maximum 
we could ect stuck for is one month’s premium. 

Q. That is your interpretation of it, any way? 

i + es. 

Q. hat is what vou say these mean, do you? 

Pee lat is right. 

The Court: That means that vou considered that 
this policy could be caneelled at the end of any 
month? 

A. No, that was in case of cancellation, we couldn’t 
lose anything, but might our company go broke or 
something, the best we could be stuck for is one 
month’s premium, but there had to be bankruptey 
m the company, I believe, before that [342] could 
happen. 

@. Yes, but as far as the accidents, day by day 
accidents, 1f we may call it that, under this premium 
determination agreement, do you understand vou 
pay for those losses plus 13 per cent? 

Mr. Eisner: Just a moment. I think those docu- 
ments speak for themselves, if the Court please. I 
don’t think it is proper to argue with the witness 
about the contents of the document. 

Mr. St. Clair: Withdraw the question. 

Q. I show you, Mr. Coughlin, page 2 of Defend- 
ants’ Exhibit ‘‘SS-1,’’ and ask you if you read that 
page before you signed the agreement ? 
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Mr. Eisner: Just a moment, My. St. Clair, that 
page you are showing the witness, just to show the 
unfairness of trying to read one document without— 
it is governed and controlled by a page of the policy 
itself, which is another part of this Exhibit; they 
being parts of one transaction, and which limits spe- 
cifically any habihty for premium in addition to the 
premium that is specified, to a maximuin of the de- 
posit premium, and the deposit preminm is a total of 
#€2,500.00 under one policy, which is the primary 
poliev, and $500.00 under the ether poliey, which is 
the excess, so that the maximum, while there is an 
opportunity for dividend in the case of prennum, the 
earned premium should be less than [843] the pre- 
mium that was paid. The maximum of hahility im the 
event of cancellation of the insurance by the msured 
would be the deposit premium. 

Mr. St. Clair: Mr. Eisner has given an argument | 
of the points I ean’t let go unchallenged. As T am 
one of the few attorneys in the State that had to go 
through the Cahfernia Hawaian Indemnity Ex ) 
change matter, I know what I am talking abont. T] 
know the liability that would ensue if the Exchange 
went broke. Tam talking about the rate. He has been) 
testifying about the rate all along, and T am asking | 
hin. not what lis habihty was if the Exchange went | 
broke, but what his rate. what he had to pay, and the 
page T showed him, page 2 of that doeument, fixes] 
the rate. 

May. isner: J must admit T haven't had theex4 
perience you have had nor am Tan expert in this] 
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matter, but I have read the agreement, and I did so 
in conjunction with the policy, and while I may be i 
error, it is my opinion, and J have so stated to the 
witness, the maximum Hahility would be the deposit. 
T think if I show it to you, I am inclined to think you 
will agree with me. 

Mir. St. Clair: All right, the witness has been put 
on the Q.T. I press my question. I only asked him 
if he read it before he signed it. [sn’t that a proper 
question ? 

Mr. Eisner: I have no objection. If that is the 
question, I withdraw my objection. I am not object- 
ing to that [344] question. 

The Court: Of course, if he is hke T am with my 
insurance policies, I have never read one. 

Mr. Kisner: I haven’t either. 

Mr. St. Clair: Yes, but you are not an expert, 
Your Honor, while he is. 

Mr. Eisner: Oh, no, you are the only one that 
qualified as an expert. 

The Court: It has been my experience, lawyers 
take out insurance policies, unless they are Insurance 
experts, they never read them. 

Mr. Eisner: J never read one. 

The Court: I don’t know whether msurance law- 
yers read the policy. 

My. Eisner: Jn other words. this witness testified 
all his negotiations were in connection with the in- 
surance as to rates of premium and the details are 
left to Ma. Davis. 
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Mr. St. Clair: Tf that page 2 is a detail, I don’t 
understand my English very well. 

Q. Mr. Coughlin, do you reeall reading that page 
before you signed the premium determination agree- 
ment ? 

A. Oh, no doubt T have, but again, on the other 
hand 


Q. What did you say, ‘Yes, vou have read it’*? 

A. No doubt [ have, ves. 

The Court: What does that call for? [345] 

Mr. St. Clair: Iam just about to read if to Boum 
Honor. Section 2 of Exhibit ‘‘S-something”’: 

“The premnnn shall be subject to the following 
profit-sharing formula and all or part of the pre- 
mium paid in excess of the eared premium shall be 
subject to adjustment and returned to the msured 
in accordance with the results obtained by the apph- 
cation of the following profit-sharing formula: For- 
mula for determining earned premium. Charges: 

“1. Tneurred Losses and Loss Expense, plus 

‘9 'Phirteen percent (13%) of the premium paid 
for Home Office Overhead Expense and contribution 
policy-holders’ surplus, plus 

3. Takes paid by the Exthanee, plus 

“40 The defieit, if any, from previous accounting 
period or periods, 

“5, Cotfitssions Paid.” 

Mr. Eisner: Ts that all vou are reading? 

ir. ot. Clam :” That is alll. 

Mr. Kisner: Inasmuch as counsel has read a part 
of that Exhibit, and it is our part of one HExhibit, I 
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would like to read the last sentence of Exhibit ‘‘SS- 
4,°° which refers to the premium: ‘‘The maximum 
hability of the subscribers shall not exceed an addi- 
tional amount equal to the premium deposit provided 
for the insurance obtained.’’ Now, then 
Mr. St. Clair: No occasion for this. We can ar- 
eue [346] that in our brief. 
Mr. Eisner: You are reading a part of the Ex- 
hibit and J am reading another part. [ am not argu- 


ing it. 

The Court: I would like to ask Mr. St. Clair if 
he knows just what that language meant in layman’s 
terms, that language in that agreement that you just 
read? In other words, what 1s the arithmetic of it? 

Mr. St. Clair: The arithmetic is, you take your 
losses, Your Honor, the actual losses paid out, plus 
13% for overhead. 

The Court: You mean losses of a particular sub- 
seriber ? 

Mr. St. Clair: Yes. Each is a separate accounting 
problem. You take your losses plus your 13% and 
plus the taxes and probably—it, in fact, is only 5 and 
10%, any re-insurance above that, so that means that 
the member of an Exchange is so insured to 5 and 
10, Five Thousand and Ten Thousand, plus 13%, 
and, I understand, plus taxes and so forth. That is 
actually what that means, and if he has a catastrophe 
—one catastrophe, he doesn’t get hurt too much, be- 
‘ause he only pays on 5 and 10, but if he has a series 
of accidents that are around 5 and 10, he has to pay 
them. That 1s what it. boils down to. 
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The Court: What does that boil down to, a per- 
centage premium ? 

ir. St. Clair: Because it is 5 and 10,°vou mgam 
only ? [347] 

The Court: Well, here vou have a percentage of 
premium he says he was paying, or was to pay, 1.223, 
T think, and the other side claims it is 2.20. How does 
this boil down into figures? Just estimate it, 

Ma. St. Clait: ‘There is no answer to thad ial 
we see their loss experience, because he has promised 
to pay the first 5 and 10 of the losses during the vear 
himself, plus 13%, without any maximum or mini- 
mum, while the F. & C. offer him a minimum of one 
pereent and maximum three percent, whereas under 
the re-insuranece Exchange, where he is a member of 
the Exchange, there is no limit. 

The Court: Maybe Mr. Coughlin is learning 
something he never knew before. 

Mr. St. Clair: Maybe he is. 

Mr. Eisner: I[ would like to state what T under- 
stand these documents to mean. Of course, I may 
not have the weight you have, from your experience. 
This contemplates a continuation of the insurance 
with this Exchange from year to vear. At the expira- 
tion of each year a calculation is made of the eared 
premium and the premium paid, the earned premium 
heing ealeulated as stated by Mr. St. Clair: then if 
the earned premium should be less than the premium 
pad, a dividend is paid to the snbseribed or to the 
msured. In the event that the earned premium 
should be more then the premmin paid, than the ex- 


: 


| 


| 
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cess 18 carried as a matter of record, [848] that is, 
these same figures that Mr. St. Clair has given, so 
that there will be no dividend paid to the insured in 
subsequent years until that deficit is made up or cov- 
ered by the earned—by the premium that has been 
paid. But in the event that the insured should cancel 
the insurance, then if there should be a deficit re- 
Inaining, the insured is hable for that deficit, but he 
is not liable for any deficit in excess, as stated in the 
policy itself, which isa part of the transaction, of the 
maximum Hability, but is limited to the deposit pre- 
mium made not only under the policv—which in the 
case of one policy, the primary policy here, was 
$2560.00, and in the case of the other $500.00, mean- 
ing $3,000.00—hbut the maximum of lability in addi- 
tion to the premium ealled for by the policy itself. 
Now, that is the way, from my readings and study 
of these Exhibits, | intexpret them and understand 
them, what I understand them to mean. 

Mr. St. Clair: Apparently, this is all opinion, but 
in any event, I have made the point it isn’t a fixed 
premium he got from the Transport Exchange. It 
was a variable premium. That is all I was after any 


Way. 

Q. Did vou hear some testimony one of these in- 
surance company’s witnesses about one loss while the 
policy was in existence of $71,000.00, or some large 
figure like that? Are you aware of that? 

A. No, I didn’t hear the figure. [849] 

My. Murman: I think that was a question T put 
to Mr. Coughlin in connection with the claims that 
we received. 
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The Court: That was the Peralta case. 

Mae St. Cla: “Yes, Your Honor. lavas onlysing 
terested from Mr. Coughlin how he got this $81,- 
000.00 a vear that he has testified My. Coughlin told 
him he might have to pay under a F. & C. policy. 

Q. Youhave no further recollection on that point, 
Mr. Coughlin, as to how Myr. Cantlen could arrive at 
$81,000.00 ? A. No. 

The Court: Wasn’t that where Mr. Cantlen and 
somebody from the msurance company called the 
claims agent in and he thought he would win that 
ease for $1,000.00 ? 

Mr. Murman: Yes. It was originally reserved at 
$15,000.00, then they cut the reserve down to $1,- 
000.00, and the jury out-guessed them. 

Mr. St. Clair: Also, Mr. Cantlen was so zealous 
on account of his principal that he eut it down to 
$1,000.00 from $15,000.00, Your Honor. That is all 
T have of this witness at this time. 

Mr. Murman: No further questions. 

Mr. Eisner: No further questions. 


(Witness excused.) 


WILLIAM J. DAVIS 
ealled for the defendants: sworn. [350] 
The Clerk: State your name to the Court, please. 
The Witness: William J. Davis. 
Direct Examination 
By Sir, Wisner: 


Q. What is your business, Mr. Davis? 
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A. Jamthe General Auditor and Assistant Seere- 
tary of the California Motor Transport, Limited, and 
its affihated companies. 

Q. How long have you occupied that position ? 

Pee cincee the fall of 1937. 

Q. Generally speaking, what are your duties, My. 
Davis, as such Auditor and General Superintendent ? 

A. Well, J am in charge of all internal auditing 
of the several corporations, auditing personnel, all 
books and records and legal documents, and fit in in 
a general way to other departments, as well. 

Q. By the way, My. Davis, does the California 
Motor Transport Company have terminals and offices 
at various parts of the State of California? 

A. Yes. 

Q. How many terminals do they have? 

A. Oh, we maintain company-owned terminals at 
Los Angeles, Bakersfield, Fresno, San Luis Obispo, 
Salinas, San Jose, Oakland and, of course, San Fyan- 
cisco, and other agencies at various other points and 
places in the State of California. 

@. Approximately how many emplovees does the 
California [351] Motor Transport Company have? 

A. The several affiliated companies between, oh, 
five and six hundred. 

Q. Now, Mr. Davis, you are acquainted with Mr. 
Cantlen? 

A. Yes, I have been for a good many years. 

Q. You were present at a conversation at which 
Mr. Coughlin and Mr. Cantlen were present also, in 
the month of July, 1946, in which conversation it per- 
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tained to a possible renewal of the bability pohey 
that was then held by California Motor Transport 
Company by Fidelity & Casualty Company ? 

A. Yes, I was present at that meeting. I don’t 
recall the dates, whether it was in July or the latter 
part of July or the first part of August, but I was 
present at the discussion involving the subject of our 
renewal of our public habilitv and private habilty 
insurance, in Mr. Coughlin’s office, in which Mr. 


Cantlen was present. 
| 


Q. And that office was in San Francisco? 

Ae Yes. 

Q. Now, Mr. Davis, will you state, as nearlyoas 
you reeall, the substance of that conversation, what 
was said by the parties present? 

A. To the best of my recollection, Mr. Cantlen 
and Mr. Coughlin started off their conversation be- 
fore I was present. T think T was ealled in after they 
had been engaged in [352] conversation for some 
time, I don’t know how long, but I reeall that Mr. 
Cantlen was discussing our experiences and he was 
inclined to beheve that F. & C. would want an in- 
erease in rates. J reeall very distinctly bringing up 
a matter that Mr. Coughlin didn’t think of at the 
time, and that was that we had just received a sub- 
stantial rate inerease im our transportation rates, 
that is, and that would automatically be passed along 
in premiums to the insurance conrpany threugh the 
Inerease of our evoss receipts. The imerease was en-- 


jeved by us in July of 1946 and we were also elated 
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at getting it on account of all during the war years, 
We were at a very depressed rate. 


Mr. Fisner: Just a moment 

A. That is why [ recall specifically telling Mr. 
Cantlen about that rate increase, because the experi- 
ence record that he presented didn’t bring it up to 
that current date. The increase, as I recall, was 19%, 
less a 5 or 6% emergency increase that we had re- 
ceived about 30 or 60 days beforehand. J also called 
Mr. Cantlen’s attention to the fact that we had an 
application pending before the Public Utilities Com- 
mission, which I think at that time was known as the 
California Railroad Commission, that we applied for 
an increase, that, if granted, would automatically be 
passed on in earned premiums to the F. & C. 

JT also cited the fact that we had purchased [353] 
substantially in new equipment; that a good deal of 
our personnel that were called into duty during the 
war had returned, and I think that this was very 
foreibly brought out by reduction in the re-oecur- 
rence of accidents. 

All these things were brought out to support our 
contention that ve-insurance should not be at any 
Inugher rate and should be continued in effect at the 
rate, the present rate, and Mr. Coughlin very spe- 
cifically told Mr. Cantlen he definitely would not ¢o 
along on any rate increase at that time. That was the 
substance of the conversation as I recall it. 

Q. Now, Mr. Davis—can T have Exhibit ‘‘T’’—T 
show vou Defendants’ Exhihit ‘‘I,’’ which is the let- 
ter from Mi. Cantlen, which accompanied the binder 
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when it was delivered to Mr. Coughhn, and T will ask 
you if you retained that letter and the binder in your 
possession ? A, Yes, I did. 

Q. Was this letter and the binder, the original of 
that letter and the binder, turned over to you by Mx. 
Coughlin ? A. Yes, if was. \ 

Q. Did you observe, Mr. Davis, that this letter 
from Mr. Cantlen states, ‘*This contract 1s your com- 
prehensive public hability and automobile damage 
policy and the enclosed will act as evidence of insur- 
ance pending renewal’*? 

A. Yes, I did observe that. [354] 

Q. Now, Mr. Davis, there is in evidence in this 
ease reports of gross receipts and payments of pre- 
mium, remittances, made by Califorma Motor Trans- 
port Company to Bayly, Martin and Fay, after Sep- 
tember Ist, 1946, covering the period after September 
Ist, 1946. Did you, personally, prepare those 
eross reports and attend to the remittances to Bayly, 
Martin and Fay? A. dees, L did. 

Q. Iam looking for those Exlihits, T think they 
are Oe RT WIE and) “ON” ON item 
referred to the preparation of these reports and re- 
mittances, did you have reference to Defendants” Tex- 
buts 7, IN, aa thet any iow liaicinoee 
to you? 

A. Yes. This isin my own handwriting, the hand- 
writing data from whieh the stenographer prepares 
the checks. This is in my handwriting. 

Q. Inother words, to each of these exhibits there 


is annexed a yellow sheet im your handwriting, whieh 
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is the original sheet from which the checks were pre- 
pared? A. That is cortect. 

@. When T say checks, and also the voucher por- 
tion? 

A. That is right. We refer to this as the memo- 
randum voucher. 

Q. The yellow sheet being the memorandum 
voucher ? 

A. From which the voucher and the check itself 
are typed. [355] 

Q. Mr. Davis, now did anyone tell you to take 
the rate 1.223 in figuring the public liabihty which 
is shown upon the voucher portion of those checks? 

A. Did anyone tell me to use that rate? 

Q. Yes. 

A. No, I don’t know that anyone told me that. 

Q. Why did you use that rate? 

A. Because of the conversation between Myr. 
Coughlin and Mr. Cantlen in my presence, where it 
was understood that the rate in effect on the policy 
that was expiring on September Ist would be con- 
tinued. 

Q. You were present at a conversation where that 
Was said? A. I was. 

Q. Where was that conversation held? 

A. In Mr. Coughlin’s office. 

Q. Was the rate that is shown upon and that you 
have used in figuring these remittances the same rate 
that was in the pohey that expired on September 1st, 
1946 ? A. Yes, that is correct. 

Q. Now, Mr. Davis, after sending these remit- 
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tances and several checks to Bayly, Martin & Fay, 
did vou reecive any protest or objection of any kind 
from Bayly, Martin & Fay? No, sin: 

Q. Did vou receive any protest or objection from 
any person whomsoever, Fidelity & Casualty Com- 
pany or Bayly, Martin G May? [356] 

Mr. Murman: Objected to as nmmatemal, 1 ahe 
Court please. 

The Court: TI will allow it. 

A. “No, no one objected to the rate. 

Q. (By Mr. Eisner): Now then, Mr. Davis, were 
you present at a conversation with Mr. Cantlen that 
oecurred on or about October 22nd, 1947? 

A. Yes, yes, I was. 

Q. Iam going to show you now Plaintiff’s Ex- 
hibit ‘118,’’ did you write that letter ? 

A. Yes, I did. 

Q. Now, Mr. Davis, will you state just the cir- 
cumstanees that existed and what occurred as be- 
tween Mr. Cantlen and yourself when that letter was 
written of dictated: 

The Court: Let me see the letter, first. 

A. Yes, sir, Mr. Coughlin calls me into his office 
on the telephone—— 

The Court: Just a moment. 

A. Oh, pardon me. 

The Court: [remember the letter. 

A. Mr. Coughlin called me on the phone ands 
asked me to come into his office, and Ma. Cantlen was) 
present, and Mr. Cantlen handed me a letter which 
was addressed to Bayly, Martin & Fay. It was a 
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draft of a letter addressed to Bayly, Martin & Fay. 
And he asked me to have my stenographer prepare 
the letter [857] for my signature and give it to him. 
He said that I could phrase it as I wanted to, but 
the substance of the letter should be as indicated in 
his draft. Mr. Coughlin indicated it was all right 
Tor me to do so, so Mr. Cantlen and I went back to 
my office and I transcribed the letter on the Ediphone 
equipment and my secretary wrote the letter. 

Q. Was Mr. Cantlen present when you tran- 
scribed the letter to your Ediphone equipment ? 

A. Yes, he was. 

@. Was the letter that vou transcribed in sub- 
stance the letter that Mir. Cantlen showed vou a 
draft of and which he had in his possession ? 

Ey Whatis correct. 

©. Now, Mr. Davis, [ want to show you Plain- 
guts Mxhibit “12,’’ which is the audit prepared by 
the Auditor of the Fidelity and Casualty Company. 
Mow, Nir. Davis, | am showing you Plaintiff’s Eix- 
hibit ‘‘12"* and ask vou 

MiterCourt: ‘Thatis atinal audit, is 11% 

Nir. Eisner: That is the final audit. 

Q. if you have seen that Exhibit or any pairt 
of it prior to the trial of this action? 

A. I most definitely have seen page 2 of the Ex- 
hibit. 

Q. Now, Mr. Davis, what is upon page 2? 

A. The gross receipts of the several companies 
mer the period September through January 21st of 
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1946-47; the start of [358] September, 1946, until 
January 2ist, 19477. 

Q. Now then, under what circumstances did you 
see that page ? 

A. Well, the Anditor came down to determine the 7 
correctness of our report of gross receipts for this 
period, and, I will say, the payroll figures at the 
same time. Part of this policy was based on payrolls 
so he took certain payroll figures from our records. 

Q. Did the Auditor have aecess to your books and 
records to take off the figures ? A. Yes,hoedidl 

Q. Then after having taken off the figures, did he 
submit them to you? 

A. Yes, they always submit them to me. 

Q. Was there any discrepancies between the gross 
receipts that have been reported by vou as Auditor 
for Cahforma Motor Transport Company and its 
affiliates, and as shown by Defendants” Exhibits 
“J-2-N”’ and the gross receipts as ascertained by the 
Auditor of the Fidelity and Casualty Company and 
submitted to vou at that time? 

A. I wouldn't make any positive statement that 
there weren't minor errors or discrepancies. How- 
ever, any time there are any discrepancies at any 
time between the gross receipts reported monthly 
and those developed by the Auditor they are called 
to vor attention by the Anditors, and there was no 
such attention called to this particular audit, so [359] 
I am assuming that the gross receipts shown on page! 
2 of this Exhibit are identical with the gross receipts! 
that we reported on our monthly basis. | 
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Q. In other words, at that time the Auditor did 
not call to your attention any discrepancies ? 

A. No. 

Q. And, Mr. Davis, was anything called to your 
attention or submitted to your approval other than 
your certification of the gross receipts as shown upon 
the second page of that Exhibit? 

A. No, nothing else. 

Q. Mr. Davis, I call your attention to the follow- 
ing words written upon the page of the Exhibit 
which bears your signature, ‘‘ Assured refused to 
sign retrospective agreements. Retrospective rates 
not to be used.’’ Were those words upon that Exhibit 
when you signed your approval or certified to the 
correctness of the audited figures? 

My. Murman: TI object to that on the ground it is 
an attempt to vary a written instrument. 

Mr. Eisner: [ft is no attempt to vary a written 
instrument. 

Mr. Murman: Certainly 1s. 

The Court: I will allow it. There is some evi- 
dence that some of that writing was not on there at 
the time it was signed. [360] 

Mr. Murman: I remember testimony by Mr. 
Challbure that as to the entire Exhibit, there was 
writing that was not on the entire Exhibit at the 
time, but this is on the page that the witness himself 
signed. 

The Court: Yes. IT thought it was on that particeu- 
far Exhibit. 

Ma. Eisner: It was. Counsel’s statement is not 
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quite aceurate, sir. I did—TI said, ** Myr. Challburg, 
with reference to that particular writing on that par- 
ticular page,’ whether or not that was on there. 

The Court: Mr. Challburg also testified when it 
was signed by Mr. Davis the reference to poliey—I 
believe Insurance Policy 12968 was at that particular 
page. 

Mr. Murman: That is correct. 

The Cowrt: My. Challbuve testified that was on 
thicre. 

Mr. Murman: Yes. 

Ma. Kisner: Your Honor remembers it abso- 
lutely ? 

A. Could I have that question again? 

Mr. Murman: May J have a ruling on the ob 
jection ? 

Ra Olt, 1 aa Som: 

The Court: Overrule the objection, for the reason 
1] have just stated. 

Mr. Murman: Yes, Your Honor. 

The Court: That came up on vour direct. case. 

A. You asked me [361] 

Q. (By Mi. Fisner): If the writing which ap- 
pears on that page that bears vour signature and 


which T have just read to vou was upon that page, ae- 
cording to vour best reeollection, at the time that 
slenature was appended ? 

A. J couldn’t sav. [ couldn't say if it was then 
or not, 

Q. You have no recollection ? Ka No. 

Aly. Murman: Phat wasnt his testimony. He 
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said he couldn't say. Jt isn’t that he had no recollee- 
tion, he said he couldn't say. 

Mr. Eisner: JI am asking him if he has any recol- 
lection. 

The Court: I wrote down, ‘TI can’t say whether 
it is there or not.’’ 

Mr. Murman: That is exactly what he said. 

iiesCourt: Phat is what you said, isnt it? 

oe Viat is what I said. 

GP (by Mr. Eisner): Now, Mir. Davis, there is 
in evidence in this case evidence that the California 
Motor Transport Company had had insurance poli- 
cies from Fidelity and Casualty of a similar charac- 
ter to that that was in existence on or prior to 
September Ist, 1946, for a number of vears. Did 
those prior policies call for a deposit premium, pre- 
payment of deposit premium? 

‘A. Yes, in all instances. 

Q. In all instances? [362] A. Yes. 

Q. In all prior instances, Mr. Davis? 

The Court: There doesn’t seem to be anv debate 
or controversy about that. 

Mr. Eisner: Very well then, I won't pursue it. 

The Court: So far as I know, it has been testified 
to by everybody in the place. 

Mr. Eisner: That the deposit premiums were 
regularly billed and collected? 

ihiesCourt: Vhat is richt. 

Mo. Hisnet: <All mght, I won’t purse it anv firr- 
ther. 

The Court: Fxcept on the last one. 
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Mr. Eisner: Except on the last one. 

Mr. Murman: That ts correct. 

Q. (By Mr. Eisner): Tnall prior mstances, Mr. 
Davis, had the policies that they were issued by the 
Fidelity & Casualty Company been delivered to the 
California Motor Transport Company prior to the 
time or approximately the time the policies, that the 
prior policies, expired ? A. Vhat iscopnget, 

Q. Now, f want to show you this Exhunt ““PP,™ 
which has been shown to Mr. Coughlin here. Here 
1tag 

The Court: That is the Manganese letter, written 
in July, 1946, I think. 

Mr. St. Clair: November of 1946, Youx Honor. 

Q. (By Mr. Eisner): Now, Mr. Davis, did you 
handle this correspondence pertaining to this Ameri- 
ean Manganese Company ? A. Yes, sir 

Q. Well, do requests frequently come from cus- 
tomers or shippers to receive corroboration of your 
insurance coverage ? 

A. Yes, I get any number of them over a period 
of a year’. 

Q. What is vour practice with reference to them ? 
What do vou do with them ? 

A. T write a letter to the firm giving the inquiry 
relative to our insurance. Fmean, [write a letter to 
our insurance broker transmitting the letter from the 
shipper or consignee and asking that they favor the 
firm with a letter direct, answering the inquiry, and 
letting me have a copy for my file so that ] know that 
it was attended to. 
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Q. When you get a copy of the letter for your file 
from Bayly, Martin and Fay, is it vour practice to 
read that letter to see what Bayly, Martin and Fay 
has written to your customer ? 

Mr. Murman: I think that is immaterial, if the 
Court please. 

A. No, sir. The letter I write to the broker 

My. Murman: As far as this party is concerned, 


it is immaterial. 

The Court: It has been answered, but to me it is 
really immaterial because, after all, it is a question 
of [864] notice there. He gets a letter which he 
doesn’t read, and it is his own fault. 

Mr. St. Clair: That is why I didn’t object to the 
question, Your Honor. 

A. I would like to explain that, if vou don’t mind. 

Mi. Eisner: Yes, explain your answer. 

Mr. Murman: I object to the explanation. 

Mr. St. Clair: He has answered what he did. It 
doesn’t require an explanation. 

A. I would lke to explain, sir, all these matters 
are handled by my secretary and I signed a form 
letter. I mean, J ask the broker or insurance com- 
pany to respond to the letter of the shipper or con- 
signee and I ask for a copy of the letter. 

The Court: What for? 

A. ‘To see that it is responded to. I am interested 
in seeing our shipper gets that information when 
they make an inquiry, otherwise they may not favor 
you with their business, but when the letter comes in 
from the broker, I never see it. The copy of my 
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letter is held in the suspense file by my secretary to 
await a reply from the broker or insurance company 
and to hold in an inquiry file from there, I never 
even see the letter. 

Q. (By Mr. Eisner): You never even see the 
letter ? 

A. No, sir, Iam not interested in it. [365] 

@. I show vou this letter, which is a part of Ex- 
hibit ‘*PP,’? which purports to be a copy of a letter 
fom Ma:. Cantilian or Bayly, “Maatin & Way to che 
American Manganese Steel Division and ask you 
when you first saw that letter and read it? 

A. It was just a very few minutes ago when you 
gave it to me. 

Q. In this court room? 

A. We unquestionably have a copy of this in our 


files, but this is the first time I have seen the writing, | 


to my knowledge. 

Q. I am goitig to Show you Plaintit’s Iextinbie 
€19,7 Mir. Davis, which purports to be a letter, copy 
of a letter, written to Califommia Motor Transport 
Conipany, b¥ Bayly, Martin € fay, unter dite of 
November 12, 1947. To the best of vour knowledge, 
Gas the omehal@t the letter": ver Teeerred by eee 
California Motor Transport Company ? 

The Court: What is the date of that? 

Mir hisher:  Novemier dei. 

ME. St. Clan: loa? 

Mr. Hisner: Yes, that is what | said. 

A. No, to the best of my recollection T have never 
seen the original of that letter. 
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The Court: Do I understand you to say the origi- 
nal of that letter was never sent by you, or, to an- 
swer Mr. Eisner’s [366] question, that is was never 
delivered to the California Motor, the Defendant in 
this case? 

A. Well, normally letters of that nature would 
come into my office, and I don’t recall ever having 
seen the letter. 

Mr. Eisner: Xv. Coughlin testified to the same 
effect, if the Cowmt please. 

®. (By Mr. Eisner): Have von ever seen such a 
letter in the files of the California Transport Motor 
Company ? eeeN oF si04 

Q. Ma. Davis, claims were submitted by Califor- 
nia Motor Transport Company to the Fidelity & 
Casualty Company on losses that occurred between 
September Ist, 1946, and January 21st, 1947? 

A. Yes, they were. 

Q. Were those claims submitted in the same form 
as claims had previously been submitted under the 
prior existing policy ? A. Yes, identical. 

Q. Upon any of the claims that were presented 
and submitted, was there any number of any policy ? 
Well, they speak for themselves, I will withdraw the 
question. 

The Court: I was going to suggest the claims 
would speak for themselves. 

My. Eisner: Yes. 

Q. The policies, Mr. Davis, are ordinarily kept 
in your possession, the insurance policies, under your 
control? [367] 

A. Yes, our policies are kept under my control. 
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Q. When was the—was October 22nd, 1947, the 
first time that policies under numbers 20961 and 
20930 were called to your attention ? 

A. Yes, the same day that Mr. Cantlen came into 
our place of business with the draft of the letter. If 
that was October 22nd, that is the first dav T ever 
saw the policies. 

My. Eisner: J think that is all. 

The Court: I want to tell vou, gentlemen, we are 
going to stop here sharply at 4:00 o'clock for two 
reasons: I have an appointment downtown at 4:15 
and for another reason, I have been on this bench 
since 9 o'clock this morning. 


Cross-Examination 
By Mr. Murman: 


Q. Mr. Davis, with this organization that you 
mentioned, you knew, did you not, you had to have 
filings with the Railroad Commission and the I.C.C. 
to carry on business ? B. §6Yes mide 

Q. When this binder was given vou along with 
the letter from Mr. Cantlen stating that this insur- 
ance, that this kept vour insnrvance in force, or words 
to that effeet, did von cheek with the 1.C.C. or Rail- 
road Commission as to whether or not they have the 
filines on this binder ? 


A. No, | didn't personally check with them. The 
regulatory business, that is something that was al-| 
wavs taken care of [3868] by Mr. Cantlen. . 

Q. You relied on Mr. Cantlen to take care of 
that? A. "Thhdeis etaeract. 
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Q. So that when you got this binder, vou didn’t 
see fit to find out what kind of filing, if any, were 
made with the Railroad Commission and Public 
Utilities—I.C.C. ? A. WWNo, J didnwt 

@. That was part of your duty if you had done it 
yourself, but you relied on Mr. Cantlen, is that right ? 

A. The brokers have always handled filings with 


the regulatory bureaus for us. 

Q. When Mr. Cantlen, at the meeting in July, re- 
ferred to the F. & C. desiring an increase of rates, is 
that the first time you had heard that the F. & C. 
were interested in increasing the rates that had been 
in existence for five years? 

A. I don't know that Mr. Cantlen made the state- 
ment that they were interested, insisting on increase 
of rates. As I recall the conversation, he had our 
experience record and said that they might want an 
increase in rates. 

Q. Was that the first time he brought to your at- 
tention the fact that they might want an increase in 
rates? A. ‘lo my recollection, ves. 

Q. Never on any previous discussion concerning 
renewals ? aA. SNo. No. 

Q. Coming back to this Exhibit “10,” Plaintiff’s 
Exhibit ‘°10,°’ [369] which was the final audit, vou 
recall A. Lveeall the Exhibit. 

Q. Mr. Eisner read you some language and you 
‘said you didn’t recall whether it was on there at all 
'at the time you signed. He didn’t read this, and I 
will ask you whether this language was on there at 
the time you signed: ‘Rates of 150-BI, 50-PD, rates 
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of 15-BI, 05-PD, (given to me by underwriting de- 
partment) :"’ Was that on there at the time you 
signed it? A Leouldn’tsay thatovas-or Nom 

Q. To the best of vour recollection? 

A. I just couldn’t say. The only thing T would he 
interested in there was any differenee in gross re- 
ceipts. 

Q. There is quite a space, Mr. Davis, from the top 
of the page where these audits as to gross receipts 
end, and the bottom where vou signed. Don’t vou 
have any recollection as to whether there was writing 
in between there ? 

A. No, I don’t know. Three vears is along time 
ago. 

Q. Did you note at the bottem here whether 
“California Motor Transport Company’? was writ- 
ten opposite ‘‘insured’*? 

A. No, (Gan WSax thay Mhoeted thar 

Q. How about pohev numbers SPL-20950? Did 
you know whether that was on there ? 

A. No, 1 didnt. I don't vecollect what walsgon 
there. IT know when they come in it is a matter of 
determination of proper report and gross receipts 
duving the period, and the [370} poliey number 
wouldn't mean anything, or anvthing else. Tf there 
are any discrepancies im the amonnt between our 
report and the amount of final audit, the Auditor 
would call it to my attention. We have any number 
of them. 

Q. However, vour signature is opposite the word 
“Certified by a6 i Willian 7. Daag 
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Q. sad your recollection is that, in signing that, 
all you recall is these figures that are at the top of 
the page, is that right? A. “Phat iswight. 

Q. Was Mr. Challburg’s signature on there as 
vet? 

A. J couldn’t tell you whether he preceded mine 
or not. 

Q. This ordinarily consists of more than one 
sheet, wouldn’t it not? A. T believe so. 

Q. Here is a second sheet under the one that 
bears the signature, upon the same type of paper, 
and carries the same general printing throughout. 
Do vou recall whether or not you looked at that be- 
fore vou signed the page that preceded it? 

A. I don’t know whether I did or not. 

Q. That has to do with the payroll, does it not? 

A. That is correct. 

Q. That audit as to payroll was made to deter- 
mine the correctness [371] as to the payroll figures, 
was it not? 

A. Yes. It is entirely different, I might add, to 
the payroll of our—entirely different from your 
eross receipts. 

Q). I understand, but nevertheless, the audit of 
the payroll figure was part of the final audit, was it 
not? A. Yes, unquestionably. 

(). When you certified as to the other side by 
signing your name to the preceding page, did vou 
certify to the correctness of these payroll figures as 
well? 
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A. JI don’t know that that second sheet was ever 
given to me. 

Q. Can't you tell us whether vou certified to the — 
payroll figures as well as the gross receipts ? 

A. No, I can’t. Thete is no signature on 10 
don’t know that that document was given me at the 
same time this was. 

Q. But von would agree to it that the final audit 
consists of certification both as to gross receipts and 
payroll? 

A. Not certification, no. T said the audit consists 
of payroll figures, as well as gross receipts, not to 
certification. There is no certification on this. 

Q. Then it is vonr statement that you can't tell 
us whether or not vou certified to these payroll fig- 
ures or not? a No, Sin, T -couldart. 

Q. As to the other writing appearing herem, 
‘“Swampers and Dockmen,’* right down to the bot- 
tom of the page, you can't tell us now whether you 
saw that statement in that form ? [372 

A. No, I am assuming I did, “but 4 cant sag 
definitely [ did. 

Q. Why do vou assume you did? 

A. Beeause the figures would be taken from rec- 
ords in our office, and presumably on the same date, 
so IT would assume | saw these figures at the same 
time. 

Q. Isn't ita fact vour signature appearing here 
as it does is some evidence upon which that assump- 
tion Is based ? A. 6 would say, ves. 

Q. As a matter of faet, in previously signing 
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audits, you certified to both payroll and gross re- 
ceipts, didn't you, on previous contracts all this 5- 
year period ? 

A. I would say so, if payrolls were insured. 

Q. On this matter of claims now—well, before [ 
eet to that, while Mr. Schaeffer is getting out the 
correspondence, do you recall on October 22nd, 1947, 
when you signed the letter which you said Mr. Cant- 
Jen had prepared and you had tvped—do vou recall 
that ? A. Yes, I do. 

Q. When you signed that letter, Mr. Davis, that 
was the representation or attitude of your company 
as to the payment of the additional premiums which 
the F. & C. is now claiming, isn’t that correct? Isn’t 
that the attitude of the company as appeared in that 
letter ? A. Oh, yes, most definitely. [873] 

@. And you ended up by saying, ‘‘ At no time did 
we agree to a rate of $2.20 as against our former rate 
of $1.223. It is, therefore, necessary for us to de- 
cline payment of your invoices submitted in view of 
the aforementioned reason.’’ Is that correct? 

A. That is correct. That is the attitude. 

Q. That was vour attitude? Skipping to Plain- 
tiff’s Exhibit ‘*19,’’ which you furnished—which was 
furnished by F. & C. as a copy sent to them by Mx. 
Mettalia, and going on to the claims themselves, do 
do you recall sending a claim to the F. & C. that in- 
volved an accident which occurred on November 19, 
1946, but about which no law smut was filed until 

December, 1947, or until November, 1947? 
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A. Did you say did I recall the accident ? 

Q. Or do you reeall any accident involving a 
driver by the name of Murphy ? 

A. Qh, yes, yes, I remember that. I was a witness, 
I believe. 

Q. ‘That matter came to your attention in Novem- 
ber, 1947, did it not, as far as the law suit was con- 
cerned ? 

A. Is there anvtlning there to indieate that? J 
don't know that is the date. 

Q. Well, there is a notation by the Fk. & C. show- 
ing the date of accident, November 19, 1946, and 
reported to the company on Deeember 4, L947, over 
a vear afterwards. 

A. Well, asl say, I dont récal!. | was probable 
served [874] the papers in this matter. 1 do recall 
the case very well. We were, as the case developed, 
we were improperly made a party to that suit and it 
wound up by us being declared non-suit against the 
company. 

Q. Well, when you got the papers, vou referred 
them to the F. & C. for defense, did vou not ? 

A. DPhati comect 

Q. And the F. & C. defended you, did they not? 

A. Yes, that is correct. 

Q. Through their lawyers? A. Y6e 

@. In the course of that reference, did you ses 
ceive a letter from Mr. Tapscott of the Claims De- 
partment of I. & C., stating that If. & C. would 
defend that case, on reservation of their rights as to 
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your delay in notice, but otherwise would take the 
Defense ? 

A. I may have received such a letter. I don’t 
recall it. 

Q. This reference to the F. & C. of the defense of 
this case took place after you had written a letter to 
Bayly, Martin & Fay as set forth in Plaintiff’s Ex- 
hibit ‘‘18,’’ did it not, which letter is dated October 
22nd, 1947? 

A. You say that this letter was written—— 

Oo That the feference came after this letter, 
lait svexhibit °*18.’’ 

MI. Eisner: ‘The documents speak for themselves, 
counsel. {375 | 

Mr. Mayvman: There is no dispute about them? 

Mr. Eisner: No, one is April 21st, 1946, and the 
other October 22nd, 1947. A. ¥es. 

Q. (By My. Murman): The reference came af- 
terwards ? A. Yes. 

Q. I show you a letter addressed to California 
Motor Transport Company, Limited, dated April 
21st, 1947, the original of which was signed by R. M. 
Tapscott, Claims Attorney, purporting to be a copy 
of that letter, and ask you whether or not vou re- 
ceived the original ? 

A. I don’t recall. I have seen this letter. It is 
directed to our Mi. J. H. Cross. I don’t recall seeing 
this letter before it was directed to the attention of 
imour Mr. Cross, 

Mr. Murman: Is there any dispute about that, 
Mr. Eisner? 
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Mr. Eisner: I have no objection to assuming it 
Was. 

Mr. Murman: Then, may I offer it in evidence as 
Plaintiff Exhibit next in order, which T believe is 
No. 20? 


(Document was marked Plaintiff's Exhibit 
‘90°’ in evidence. ) 


The Court: I hate to break into this, Mr. Mur- 
man, but I have to leave now. What can we do about 
this? 

Mr. Murman: T was going to read this, then that 
would terminate my cross-examination. [376] 

ihe Commi: Stead it, tien. 

Mr. Murman: (Reading Plaintiff's Exhibit 


"Ee0,”): 
Q. That is the ease that the attorneys got a non- 
SWiteGiipals thay corrects A. ‘Thad iseconiger 


Mr. Murman: No further questions. 

The Court: I have to go to trial tomorrow and 
have a jury called. How long will it take you to 
finish this case? 

Mi. Eisner: ‘This is the last witness T have. 

Mir. St. Clair; This is the end, so far as T know, 
Your Honor. ; 

he Court: Have vou any further examination ? 

Mr. St. Clair: Only to ask what that gross receipt 
was that Mr. Coughlin couldn't answer, and ities 
I said was One Million One Hundred Thousand, 1 
that 1t? 

A. Roughly the figure would be annual. 

Mir. St. Clair: That is all. 
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Mr. Murman: Then the case can be submitted. 

The Court: Then let’s mark it submitted, and I 
would like to have you gentlemen brief it for me. 
Those Exhibits, I can remember each pretty well, 
but I can’t remember all the matter in them. Sup- 
pose you brief it and if I want to have you argue 
something, I will ask you. 

Ma. St. Clair: We are Third Party Defendants. 
Our interest in very narrow. IT think Mr. Murman 
should make the [377] first brief, then Mr. Eisner, 
then myself. 

The Court: Yes. 

Mr. Murman: J should have an opportunity to 
answer Mi. Kisner’s brief. 

The Court: Suppose vou file the first brief, Ma. 
Murman, then Mr. Eisner can answer and Mr. 
Eisner in his brief can set up his claim against Mz. 
St. Clair and both of vou ean answer Mr. St. Claix’s 
brief. 

My. Murman: I would like to have thirty and 
thirty. We have to have the record written up so 
that we can properly refer to it. 

Mr. Eisner: There is just one question that I 
overlooked, just one question of Mr. Davis, 1f the 
Court please: Mr. Davis, were you present at the 
conversation where Mr. Simpson of the Insurance 
Exchange Company was present with Ma. Coughlin ? 

My. Murman: Objected to. 

Q. The latter part of July or in July of 1946? 

Mr. Murman: Objected to as not proper redirect 
examination. 

Mr. st. Clair: Yes, I don’t think that is proper. 
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He has had this witness on the stand all afternoon. 

The Court: IT don’t care about that, but he stated 
all Simpson said was that he could get the same 
rate at $1.22, and it is heapsay, it thessecond plac 
as far as these people are concerned. [378] 

Mr. Eisner: That they could get the same polieyv 
at the same rate. 

The Court: Assume that is what he testified 
to 


Mr. Eisner: Yes, very well. 

Mr. St. Clair: What is the time for filing bmefs® 

The Court: Let’s make it ten and 

Mr. St. Clair: How about twentv. Your Honor? 

Mr. Eisner: J would ike more time, Your Honor. 

The Court: All might, make it twenty, twenty and 
twenty. We will adjourn until 10:00 o’¢loek tomor- 
row morning. 


Certificate of Reporter 
I, Kenneth J. Peck, Official Reporter, certify that 
the foregoing 379 pages is a true and correct tran- 
script of the matter therein contained as reported by 
me and thereafter reduced to tvpewriting, to the best 


of my ability. 


/s/ KWNNWTH J. PECK, 


[indorsed]: Filed December 29, 1949, 
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CERTIFICATE OF CLERK TO RECORD ON 
APPEAL 


I, C. W. Calbreath, Clerk of the District Court of 
the United States, for the Northern District of Cali- 
fornia, do hereby certify that the foregoing and ac- 
companying documents and exhibits, listed below, are 
the originals filed in this Court, in the above-entitled 
case, and that they constitute the Record on Appeal 
herein, as designated by the Appellants, to wit: 


Complaint 

Order Granting Motion to Bring in Third Party 
Defendant 

Third Party Complaint 

Answer 


Answer of Third Party Defendant 

Memorandum Opinion 

Findings of Fact and Conclusions of Law 

Judgment 

Notice of Appeal to Court of Appeals for the 
Ninth Cireuit 

Appellants Designation of Record, Proceedings 
and Evidence to be Contained in the Record on Ap- 
peal 

Reporter's Transcript—Vol. 1—for September 30, 
1949 

Reporter’s Transeript—V ol. 2—for October 10, 11, 
17, 1949 
Mee ieintiff’s Exhibits Nos. 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 
me 12, 13, 14, 15, 16, 17, 18 and 19 and 20 
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Defendants’ Exlibits Nos. A, B, C, D, E, F, G, Hg 
1, 3, Mt and N 

AA, BB, CC, DD, HE, FF, GG, HH, li, JJ) aaae 
LL, MM, NN, OO, PP, QQ, RR, SS-1, SS-2, SS-3 
and SS-4 


Envelope of miscellaneous papers. 


In Witness Whereof, I have hereunto set my hand 
and affixed the seal of said District Court, this 25th 
day of October, A.D., 1950. 


C. W. CALBREATH, 
Clerk, 


[Seal] ]: By M. Ek. VAN BUREN, 
Deputy Clerk. 


[Endorsed]: No. 12722. United States Court of 
Appeals for the Ninth Cireuit. Califorma Motor 
Transport Co., Ltd., a Corporation, et al., Appel- 
lants vs. The Fidelity and Casualty Company of 
New York, a Corporation, Appellee. Transeript of 
Reeord. Appeal from the United States District 
Court for the Northern Distritt of Califormiag 
Southern Division. 

iled October 26, 1950. 

/s/ # Ali ee. O WRN: | 
Clerk of the United States Court of Appeals for the) 
Ninth Civeuit, 
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In the United States Court of Appeals for the 
Ninth Cirenit 


No. 12722 


CALIFORNIA MOTOR TRANSPORT CO.,, et al., 
Appellants, 


Wisk 


The Fidelity and Casualty Company of New York 
and Bayly, Martin & Fay, Inc., a Corporation, 


Respondents. 


SEA TEMENT OF POINTS UPON WHICH 
APPELLANTS INTEND TO RELY 


The points upon which appellants, and each of 
them, intend to rely upon the appeal of the above- 
entitled action are as follows: 


1. The insufficiency of the evidence to support 
the findings of fact upon which judgment in favor 
of respondent, The Fidelity and Casualty Company 
of New York, was predicated. 


2. The insufficiency of the evidence to support 
the findings of fact wpon which judgment in favor 
of respondent, Bayly, Martin & Fay, Inc., was pred- 
icated. 

3. The decision is not supported by the evidence. 

4+. The decision is against the law. 


5. The insufficiency of the evidence to support a 
finding that Poliey SPL 20950 or Poliev SPL 20963 
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was ever accepted, or that either of said policies ever 
became effective. 


6. The insufficiency of the evidence to support a 
finding that Poliey SPL 20950 or Policy SPL 20968 
was ever issued or offered upon any premium basis 
other than a retrospective rating basis. 


7. The failute of the Trial Court to find thee 
Poliey SPL 20950 and Pohey SPL 20965 seer 
offered only in eonjunetion with a_ retrospective 
rating plan, whieh said plan was never accepted. 


8. The insuffidency of the evidence to support a 
finding that appellants reported claims and losses 
under Policy SPL 20950 or Policy SPL 20968, and 
that appellants remitted monthly premium = pay- 
ments under said policies. 


9. The failure of the T'rial Court to find that the 
insurance in effect during the period in dispute was 
a certain binder made and executed by respondent, 
The Fidelity and Casualty Company of New York, 
which said binder was in effeet during the entire | 
period covered by this action. 


10. The insufficiency of the evidence to establish 
that respondent, Bayly, Martin & Pay, Ine., aceepred 
the policies sued upon, or either of them. 


11.) The insufficiency of the evidence to support 
a finding that respondent, Bayly, Martin & lay, 
Inc., did not represent to appellants that the binder 
issued by respondent, The fidelity and Casualty 
Company of New York, provided appellants with 
insurance during the negotiations between the 


parties. 
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12. The insufficiency of the evidence to support 
a finding that either Policy SPL 20950 or Policy 
SPL 20968 was accepted by respondent, Bayly, 
Martin & Fay, Inc., with the knowledge and in ac- 
cordance with the instructions of appellants. 


13. The insuffigency of the evidence to support 
a finding that respondent, Bayly, Martin & Fay, Inc., 
did not conceal the receipt of Poliaes SPL 20950 
and SPL 20963, and that said respondent did not 
fail to notify appellants thereof. 

14. The failure of the Trial Court to find that 
respondent, Bayly, Martin & Fav, Inc., neghgently 
omitted to notify appellants, and each of them, of 
the receipt of Policies SPL 20950 and SPL 20968 
from respondent, The Fidelity and Casualty Com- 
pany of New York. 

15. The failure of the Trial Court to find that 
respondent, Bayly, Martin & Fay, Inc., negligently 
omitted and failed to deliver said policies to ap- 
pellants, and each of them. 

16. The failure of the trial Court to find that if 
the policies of insurance sued upon were accepted, 
they were accepted by respondent, Bayly, Martin 
& Fay, Inc. contrary to and in violation of its 
authority. 

Dated: October 31st, 1950. 

/s/NORMAN A. EISNER, 
Attorney for Appellants. 


Affidavits of Service by Mail attached. 
[Endorsed]: Filed November 1, 1950. 


